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In The 


Untteii isolates Court of Appeals 

For the District of Columbia Circuit 


Storer Broadcasting Co., 

Petitioner, 

against 

United States of America and 
The Federal Communications 
Commission, 

Respondents. 


No. 12,065 


Petition to Review an Order of the Federal 
Communications Commission 


j 

SUPPLEMENTAL BRIEF FOR PETITIONER 


In its petition for review in this Court, Storer raised 
three basic objections to the Commission’s Order promulgat¬ 
ing Multiple Ownership Rules* for broadcast licensees. 
Those objections were: 


(1) That the Multiple Ownership Rules are invalid 
because not in accordance with law and because they are 
arbitrary and capricious; 

i 

(2) That the Multiple Ownership Rules are invalid 
because their basis is not adequately disclosed; and 


*FCC Rules and Regulations, §§ 3.35, 3.240 and 3.636. (R. 32-35). 
The Commission's Report and Order (R. 21) adopting the Multiple 
Ownership Rules is at 18 Fed. Reg. 7796. 

Record references “(R. )” are to the Joint Appendix filed in 

this Court. 
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(3) That the Multiple Ownership Rules are invalid 
because, as interpreted by the Commission (Storer 
Broadcasting Co., 9 Pike & Fischer Radio Reg. 
1363), they deny the statutory right of license applicants 
to a hearing under Section 309 of the Communications 
Act. 

On February 24, 1955, this Court held that the portions 
of the Commission’s Multiple Ownership Rules imposing 
an absolute limitation upon the number of radio and tele¬ 
vision stations that might be licensed to an applicant should 
be set aside on the ground that they deprive applicants of 
the hearing to which they are entitled under Section 309 
of the Communications Act. 

The Supreme Court reversed that holding of this Court 
on the ground that the Rules, although they appear unquali¬ 
fiedly to deny a hearing, are subject to being waived by the 
Commission upon a proper application for waiver which 
would give to the applicant the hearing contemplated by 
Section 309. The Supreme Court said that the Rules provide 

“. . . a ‘full hearing’ for applicants who have 
reached the existing limit of stations upon their 
presentation of applications conforming to Rules 
1.72 and 1.81*, that set out adequate reasons why 
the Rules should be waived or amended.” (351 U. S. 
at 205) [Footnote added.] 

In other words, the Supreme Court has envisaged that if an 
application for a license conflicts with the Multiple Owner¬ 
ship Rules but is accompanied by a petition for waiver of 
those Rules which 

*FCC Rules and Regulations, §§ 1.72 and 1.81—the waiver and 
amendment Rules of the Commission. 
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. . set[s] forth reasons, sufficient if true, to 
justify a change or waiver"* 

the Commission must, when denying such application and 
petition, either accept as true the factual showing made 
therein or grant a hearing thereon; and in either event, a 
refusal of a license is subject to judicial review on the basis 
of the showing made by the applicant. 

In its order of remand, the Supreme Court recognizes 
that Storer’s remaining objections to the Multiple Owner¬ 
ship Rules are pertinent to a proper operation of those waiver 
procedures that are now infused within the Rules. The 
Supreme Court returns the case to this Court, therefore, 
to determine whether those waiver procedures will be 
rendered nugatory because (1) the Rules are arbitrary and 
capricious or (2) the Commission has failed to lay bare 
its basis for adoption of the Rules. Clearly, procedural 
techniques for protection of the “public interest'’ by waiver 
of general rules become meaningless if such procedures must 
operate upon administrative conduct irrationally premised 
or inadequately explained. i 


POINT I 

i 

THE MULTIPLE OWNERSHIP RULES ARE INVALID 
BECAUSE THEY ARE NOT IN ACCORD WITH LAW AND 
ARE ARBITRARY AND CAPRICIOUS. 

i 

The Multiple Ownership Rules flatly provide that 

. . The Commission . . . will in any event con¬ 
sider that there would be such a concentration of 
control contrary to the public interest, convenience 
or necessity for any party ... to have a direct or 
indirect interest in . . . more than. . . .” 


*351 U. S. at 205. 
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seven standard, seven frequency modulation or five televi¬ 
sion broadcast stations* and that “No license . . . shall be 
granted” to any party owning more than the proscribed 
number. 

The Commission in its Order promulgating the Rules 
did not indicate any intention to receive petitions for waiver 
of the Rules or set forth any standards for what such peti¬ 
tions would have to state in order to justify change or 
waiver.** Nonetheless, the Supreme Court held that the 
presumption of the Rules against multiple owners is re¬ 
buttable in a hearing granted upon a petition for waiver. 

For such a presumption to be valid, however, it must be 
based upon “a rational connection between the fact proved 
and the ultimate fact, presumed”. Tot v. United States , 319 
U. S. 463,467 (1943). The touchstone by which the validity 
of any presumption is to be tested is whether there is a 
rational connection between the premise and the conclusion 
drawn therefrom. Morrison v. California, 291 U. S. 82, 90 
(1934) ; Mobile, J. & K. C. R. R. v. Turnipseed, 219 U. S. 
35,42 (1910). 

*At the time the petition for review was filed, the television limita¬ 
tion was five stations. Before oral argument of the case, the television 
rule was amended to permit the acquisition of two additional television 
stations in the ultra high frequency (UHF) band. The television 
rule thus presently permits a total of seven television stations, only 
five of which may be in the very high frequency (VHF) band. The 
report adopting this amendment is at 19 Fed. Reg. 6099. Storer 
had five VHF stations when the present action was brought. When 
the latest amendment was adopted, it acquired two additional UHF 
stations by purchase. 

**The brief of the Commission in this Court (p. 9) contained only 
the vaguest suggestion that its power to amend or waive the Rules 
is equivalent to a provision for case-by-case determination of public 
interest, convenience or necessity, its argument being primarily to the 
effect that the Commission's power to make rules prescribing general 
standards was not limited by any requirement of case-by-case hearing 
and determination (pp. 10-11). In the Supreme Court, however, the 
Commission emphasized its amendment and waiver power argument. 
(Reply Br. p. 7). 
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It is not permissible to presume that, given a fact, cer¬ 
tain consequences flow therefrom unless experience has 
demonstrated that such consequences are probable, i.e., that 
such factual situations in at least the majority of cases are 
attended by those consequences. 

The fundamental question involved is, therefore, 
whether the presumption of the Commission, that owner¬ 
ship of more than five television stations is contrary to the 
public interest, convenience or necessity, is rational or 
whether, as this Court has previously said, it was arrived at 
in vacuo and is without support in fact and logic. 

A. The presumption created by the Multiple Ownership 
Rules is purported to implement the Congressional 
policy against monopoly. 

The Order of the Commission states that the purpose 
of the Rules is “to implement and enforce the [Communica¬ 
tions] Act” and refers exclusively to Sections 311, 313 and 
314 of the Act as the sections which the Rules are intended 
to implement (R. 22, 32). The Order also unequivocally 
states that the Rules were promulgated j 

“. . . to implement the Congressional policy against 
monopoly enunciated specifically in Sections 311 and 
313 of the Communications Act”. (R. 23-24) 

Sections 311, 313 and 314 of the Act relate solely to the 
applicability of the antitrust laws to broadcasting. As the 
Supreme Court stated: 

“. .. The purpose of the limitations is to avoid over¬ 
concentration of broadcasting facilities”. (351 U. S. 
at 193) 

There can be no doubt, therefore, that at the time of the 
adoption of the Rules the Commission intended them as an 
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implementation of the antitrust laws and that their purpose 
was to “safeguard the public against monopoly”. Appar¬ 
ently recognizing that the Rules cannot be sustained on that 
basis, the Commission has also argued that its action may 
nevertheless be sustained as an implementation of its policy 
to promote diversification of ownership to ensure “a maxi¬ 
mum diversification of programming and service view¬ 
points”.* 

An administrative order cannot be upheld unless the 
grounds upon which the agency acted in exercising its 
powers were those upon which its action can be sustained. 
SEC v. Chenery Corp., 318 U. S. 80 (1943). Although the 
Commission may not justify its action on a ground different 
from the ground upon which such action was taken, we 
shall nevertheless show that it cannot be sustained on either 
ground. 

B. The presumption created by the Multiple Ownership 
Rules cannot be sustained as an implementation of 
Congressional policy against monopoly. 

In order to sustain the presumption created by the Rules 
as properly related to the stated purpose for which they 
were adopted, the Commission must establish as a rational 
fact that ownership of more than five television stations 
creates or tends to create a monopoly and is therefore con¬ 
trary to the public interest. The Commission's syllogism 
relating to an applicant who owns five television stations— 


*In its Order, the Commission considered its “diversification 
principle” to be but an implementation of the antitrust laws; it stated 
that it had 

“. . . adhered to the principle of ‘diversification’ in order to 
implement the Congressional policy against monopoly and in 
order to preserve competition.” (R. 26) 


7 


ownership of more than five stations is contrary to the 
public interest because it results in undue concentration; 
this applicant owns five stations; therefore it would be con¬ 
trary to the public interest to grant the applicant another 
license—cannot be sustained unless the probability of the 
major premise has been demonstrated. To permit an ad¬ 
ministrative agency by the fiat of an irrational presumption 
to block factual inquiry or impose a burden of proof not 
otherwise imposed, debases the function of the agency and 
encourages it to decide cases irrationally. j 

But the Commission did not attempt in its Order: to 
establish the rationality of its major premise, contenting 
itself with saying that 

. . The attached rules continue in effect the 
existing limitation on TV station ownership which, 
in our judgment based on extensive experience with 
the problems of multiple ownership, have proven 
practical and desirable'’. (R. 30) 

; 

That reference to “extensive experience” is seriously 
misleading. The original rule limiting commercial TV sta¬ 
tion ownership to three stations was adopted as part of the 
first commercial TV rules, effective July 1, 1941,* which 
were in effect until November 28, 1945, when the first post¬ 
war TV rules were adopted, increasing the limitation to 
five stations.** On August 20, 1948, the Commission in¬ 
stituted rule making looking toward amendment of the FM 
and TV limitations and the initial adoption of an AM limita¬ 
tion of seven stations. That rule making was concluded On 


♦Rules and Regulations Governing Television Broadcast Stations, 
§ 4.226, FCC Docket No. 5806. April 30, 1941 (FCC Mimeo. 49797). 

♦♦Rules and Regulations Governing Television Broadcast Sta¬ 
tions, § 3.640, November 28, 1945 (FCC Mimeo. 86558). 
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November 25, 1953, by the Report and Order from which 
the instant appeal was taken.* 

The Commission’s alleged “experience” with the TV 
limitation had been very slight due to the small numbers of 
stations in operation for most of the period since 1941, and 
due to the fact that multiple ownership of TV stations did 
not materialize as a factor until well after the lifting of the 
television “freeze”, which was in effect from September 
30, 1948 to July 1, 1952.** Prior to July 1, 1941, the Com¬ 
mission had no experience with commercial TV operations, 
and under the 1941 rules only six commercial VHF stations 
went on the air, no two of which were under common con¬ 
trol.*** Until the lifting of the “freeze” in July, 1952, de¬ 
velopment of television was extremely slow, only 12 stations 
having commenced operation by June 30, 1947,f 31 by 
August 6, 1948,ff 71 by June 30, 1949,ftf 106 by June 30, 
1950,J and 108 by the end of the “freeze”4$ NBC 
achieved its full complement of five stations in operation 
on January 16, 1949, and ABC did likewise on September 
16, 1949—representing the first dates on which any five 
operating stations were under common control.$:j4 No other 


*18 Fed. Reg. 7796. 

**FCC. Television Allocations, Sixth Report and Order, 1 Pike 
& Fischer Radio Reg., pt. 3, 91:601. 

***FCC, Report of Proposed Allocations from 25,000 Kilocycles 
to 30,000,000 Kilocycles, Docket No. 6651, January 15, 1945, p. 85. 

$13 FCC Annual Report 22 (1947). 

tfFCC Release, “List of Television Stations and Applicants”, Au¬ 
gust 6, 1948 (FCC Mimeo. 25195-8/48). 

fff 15 FCC Annual Report 41 (1949). 

$16 FCC Annual Report 102 (1950). 

$$19 FCC Annual Report 93 (1953). 

$$$FCC Info. Bulletin No. 5, January 5, 1953 (Mimeo. 85140), 
List of Television Stations Operating on July 1, 1952 or Since 
Authorized; Television Factbook No. 15, July 15, 1952, pp. 6, 10. 
Of the 5 NBC and ABC stations listed on p. 6. the Los Angeles TV 
stations of the two networks went on the air on January 16, 1949 and 
September 16, 1949, respectively (p. 10). 
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interest attained a full complement of five stations until 
Storer’s acquisition of its Birmingham, Alabama station 
on July 27, 1953. Until the latter date, therefore, the Com¬ 
mission’s experience with multiple ownership of five oper¬ 
ating TV stations consisted of its observance of the opera¬ 
tions of the ABC and NBC national network organizations 
for a period of approximately four years; it had no experi¬ 
ence with non-network ownership operation of five stations, 
and has never had experience with any ownership and oper¬ 
ation of more than five VHF television stations. The prob¬ 
lems involved in network station ownership manifestly are 
substantially different from those involved in non-network 
station ownership,* although the same numerical limita¬ 
tions are applicable to both network and non-network 
owners. 

Nor did the Commission consider its numerical limita¬ 
tions in licensing hearings prior to or during the pendency 
of the rule making here involved. Its only decisions involv¬ 
ing the TV multiple ownership limitations were New Eng¬ 
land Theatres, Inc., 4 Pike & Fischer Radio Reg. 1025 
and the ABC-Paramount Merger Case, 8 Pike & Fischer 
Radio Reg. 541, both involving an interpretation of “con¬ 
trol” as used in the rule. Its only decision involving the 
limitation of AM or FM station ownership was Sherwood 
B. Brunton, 11 F.C.C. 407, resulting in denial of acquisition 
by the CBS network of an eighth radio station. 

As to its conclusion that limitation to five had “proven 
practical and desirable”, it was less than one year thereafter 
that the Commission, belatedly recognizing that limitation to 
five television stations was neither practicable nor desirable, 

*FCC, Report on Chain Broadcasting, Docket No. 5060, May 2, 
1941, p. 66; Report by Senator John W. Bricker prepared for Com¬ 
mittee on Interstate and Foreign Commerce, 84th Cong. 2nd Sess. 
Committee Print, April 30, 1956, pp. 23-25. 
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amended its rules to permit ownership of seven television 
stations.* 19 Fed. Reg. 6102. 

There was, therefore, nothing in the experience of the 
Commission which could possibly support the conclusion 
that ownership of more than five television stations “in any 
event”, in a majority of cases, or even in a substantial num¬ 
ber of situations, would violate the Congressional policy 
against monopoly and therefore be contrary to the public 
interest, convenience or necessity. 

It is plain, therefore, as this Court stated in its prior 
decision, that the Commission arrived at the figure of 5 
with respect to television stations completely “in vacuo” 
without either experience or facts which would justify 
the selection of those numbers as against any other conceiv¬ 
able numerical maximums. 

As Commissioner Doerfer has stated: 

“. . . I am constrained to record my misgivings 
about linking a numerical evaluation of stations 
with 'undue concentration of ownership’ as an un¬ 
failing guide as to what is in the public interest. 

"... I have grave doubts as to the wisdom of 
picking a 'number’ without more reliable and per¬ 
suasive evidence that the number chosen will in all 
cases mark the upper limits of what will safeguard 
the public interest. . . . There is not much more than 
intuition as the basis for the present rule”. FCC, 
Amendment of Section 3.636, Report and Order, 11 
Pike & Fischer Radio Reg. 1519, 1526. 

The selection of the numerical limit of 5 thus violates 
the rule that, for a presumption to be sustained, the major 
premise upon which it rests must be shown to be in accord 

♦Only five of which, however, might be in the very high frequency 
(VHF) band. 
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with experience. The selection of the number 5 having 
been wholly irrational, it is clear that, even if it were theo¬ 
retically possible to select a limit upon the number of sta¬ 
tions which would presumptively result in an undue con¬ 
centration of ownership, the Commission has not made any 
logical effort to determine what that number should be 
and that the presumption embodied in the rule is invalid. 

Moreover, it is at least highly doubtful that any such 
effort, however thoroughly conducted, could possibly have 
resulted in a rational presumption. The Congress, the 
courts and those agencies specially charged with responsi¬ 
bility for enforcing the antitrust laws have all in the course 
of 66 years failed to find any generally applicable test of 
what constitutes undue concentration in any situation. All 
have uniformly said or held that each case must be decided 
upon precise and thorough analysis of the facts involved, or, 
as this Court said in its prior opinion, “on an ad hoc basis, 
after consideration of all factors relevant in the determina¬ 
tion .. St over Broadcasting Co. v. United States, 95 U, S. 
App. D. C. 97, 102, 220 F. 2d 204, 209 (1955). See also 
United States v. Columbia Steel Co., 334 U. S. 495, 528-529, 
531 (1948); FCC v. RCA Communications, Inc., 346 Ui S. 
86 (1953) ; Transamerica Corp. v. Board of Governors of 
Federal Reserve System, 206 F. 2d 163, 169-70 (3d Cir. 
1953). | 

That warning is particularly applicable in the radio and 
television field. Each broadcasting station differs from 
all others in numerous important respects. Radio Voice of 
Springfield, Inc., 3 Pike & Fischer Radio Reg. 2010,2Q14. 
Any attempt, such as the Commission has undertaken,, to 
equate mere numbers with undue concentration, irrespective 
of geographical location, frequency, power, density of 
population, nature of terrain and the like, is intrinsically' ir- 
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rational. “Undue concentration’’, antimonopoly policy prob¬ 
lems, and public interest questions cannot be determined by 
reference to mere numbers; any presumption based upon the 
false premise that a rational relationship between ownership 
of a specified number of stations and undue concentration 
will exist in enough cases to justify a general conclusion is 
clearly illogical. 

The impossibility of treating such matters by general 
rule is evidenced by the gross ranges of economic and service 
concentration even now permitted by the Commission within 
the ambit of the Rules. Table A to this brief discloses that 
one multiple owner of only five TV stations now serves a 
population more than three times greater than that of 
Storer; that two other multiple owners with only five 
and six TV stations, respectively, each now serve nearly 
four times as many persons as does Storer; and that a 
single station owner now serves more than half the number 
of people served by Storer’s seven stations. Table A also 
discloses that one multiple owner of only five TV stations 
has a gross revenue (from four stations) more than one 
and one-half times that of Storer; that another multiple 
owner with only six TV stations has a gross revenue (from 
five stations) nearly twice that of Storer; and that a single 
station owner has a gross revenue nearly half that of 
Storer. 

The holding of the Supreme Court that the presumption 
created by the Rules is rebuttable upon the presentation of 
a proper petition for waiver of the Rules does not avoid the 
central problem. An applicant who has demonstrated by 
his ownership and operation of five VHF stations the ability 
to serve the communities in which they are located and has 
presented a plan adapted to rendering VHF service to a sixth 
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community is, by the Rules of the Commission, saddled with 
the initial task, before he can get a hearing on his applica¬ 
tion, of overcoming an illogical presumption, and obtaining 
a special waiver or change of the Rules, by proof i of a 
negative, i.e., that the acquisition of a sixth VHF station 
will not result in undue concentration of control. 

If the applicant does not petition for a waiver of the 
Rule or if, having filed such petition, he is unable to adduce 
sufficient negative proof to overcome the presumption, the 
Commission will then deny the application and make a find¬ 
ing that its grant would have been contrary to the public 
interest, convenience or necessity because it would result in 
undue concentration of ownership. That denial and find¬ 
ing, based wholly upon an irrational presumption, would 
be completely arbitrary and invalid.* To apply the language 
of the Supreme Court in the Tot case, supra : 


“Whether the . . . [Rule] ... in question be 
treated as expressing the normal balance of prob¬ 
ability, or as laying down a rule of comparative con¬ 
venience in the production of evidence, it leaves the 
. . . [Commission] .. .free to act on the presumption 
alone once the specified facts [ownership of five 
VHF television stations] are proved, unless the de¬ 
fendant comes forward with opposing evidence. And 
this we think enough to vitiate the . . . provision.” 
(p. 469) 


♦In Smith v. Sutton, 135 F. Supp. 805 (D.D.C. 1955), the Court 
stated: 

“Rules and regulations of administrative agencies, in order 
to be valid, must be reasonable and must attain the purpose 
for which such agency was created. If they are arbitrary or 
capricious and bear no reasonable relation to the purpose for 
which they are authorized to be made they are void”, (p. 806) 
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C. The presumption created by the Multiple Ownership 

Rules cannot be sustained as an implementation of 

the Commission’s program diversification policy. 

Recognizing- that the Rules could not be sustained as an 
implementation of antimonopoly policy, the Commission 
argued to this Court that the Rules were to be upheld as 
an implementation of a Commission policy, which was 
asserted to be different from the Congressional policy 
against monopoly, to diversify ownership in order to “maxi¬ 
mize diversification of program and service viewpoints”. 

Whether the results of multiple ownership be considered 
from the viewpoint of avoidance of undue economic concen¬ 
tration or diversification of programs, the stubborn fact 
remains that there is no way of measuring its consequences 
in terms of absolute numbers. A single station in New 
York on a low VHF channel will clearly present its pro¬ 
grams to more people in one day than five, seven or nine 
stations in sparsely populated areas will reach in a week. 
And the ownership of a television station in Brattleboro, 
Vermont, cannot have any conceivable relevance to diversi¬ 
fication of programs in Butte, Montana. 

The presumption, requiring an applicant to sustain an 
extraordinary burden of proof in an essentially vague and 
ambiguous area, operates to sacrifice the public interest to 
administrative contrariness and to exalt a single vague 
factor, called “diversification of program and service view¬ 
points’’, at the expense of all other more relevant and im¬ 
portant considerations involved in determining the public 
interest, convenience or necessity. It is in disregard of the 
warning of the Supreme Court that an administrative 
agency must not place “excessive emphasis” upon a single 
facet of its responsibility. Southern S. S. Co. v. NLRB, 
316 U. S. 31,47 (1942). 


We have thus far treated the Multiple Ownership Rules 
as if they impose limits merely on the number of stations 
that might be owned or controlled by any one person. 
The fact is, however, that the numerical limits which they 
impose relate not merely to ownership or control but to 
any interest whatever, as stockholder, officer or director, 
subject only to the qualification that stock interests of less 
than 1% may be disregarded in the case of corporations 
having more than 50 voting stockholders. The Rules thus 
operate to exclude an application for a television license if 
a 1% stockholder of the applicant happens to own 1% of 
the stock of any other company or companies interested in 
the aggregate in five television stations, without regard to 
the facts concerning control of the operation or policies 


of any of the stations involved. See Westinghouse Broad¬ 
casting Co., Inc., 10 Pike & Fischer Radio Reg. 161,; 202. 


It would be difficult to conceive of a more extreme case of 


administrative capriciousness. ; 

Accordingly, even if the Commission had predicated its 
action in adopting the Rules upon a policy of program di¬ 
versification different from Congressional antimonopoly 
policy, such Rules would nevertheless be arbitrary and 
capricious and therefore invalid. 


POINT II 

i 

THE NUMERICAL PROSCRIPTION RULES ARE INVALID 
BECAUSE THE COMMISSION DID NOT ADEQUATELY DIS¬ 
CLOSE THEIR BASIS. I 

It is not an idle gesture to require administrative agencies 
to lay bare for the reviewing courts the factual and logical 
basis for their action. Section 4(b) of the Administrative 
Procedure Act requires that the Commission “shall incor- 
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porate in any rules adopted a concise general statement of 
their basis and purpose/’ 5 U. S. C. § 1003(b). On review, 
that statement becomes the touchstone against which the 
validity of the rules must be tested. As the Supreme Court 
stated in Automatic Canteen Co. v. FTC, 346 U. S. 61, 81 
(1953): 


. . While this Court ought scrupulously to 
abstain from requiring of the Commission particu¬ 
larization in its findings so exacting as to make 
this Court in effect a court of review on the facts, 
it is no less important, since we are charged with the 
duty of reviewing the correctness of the standards 
which the Commission applies and the essential fair¬ 
ness of the mode by which it reaches its conclusions, 
that the Commission do not shelter behind uncritical 
generalities or such looseness of expression as to 
make it essentially impossible for us to determine 
what really lay behind the conclusions which we are 
to review. . . ” 

See also FCC v. RCA Communications, Inc., 346 U. S. 
86, 94. 95 (1953); Easton Publishing Co. v. FCC, 85 U. S. 
App. D. C. 33,175 F. 2d 344 (1949) ; Johnston Broadcasting 
Co. v. FCC, 85 U. S. App. D. C. 40, 175 F. 2d 351 (1949). 

The only explanations by the Commission of the reasons 
for the selection of 7 as a numerical limitation upon the 
ownership of standard and frequency modulation stations 
and of 5 as the ceiling for the ownership of television stations 
are as follows: 

AM—the number seven was selected “. . . in order that 
present holdings of such stations be not unduly dis¬ 
rupted”. (R. 31) 
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FM—the number seven was selected because . . It is 
considered desirable to have the same limitation appli¬ 
cable to both aural services because of their interrela¬ 
tionship and the present status of FM’s growth”. (R. 31) 

! 

TV—the number five was continued in effect because, 
. . The attached rules continue in effect the existing 
limitation on TV station ownership which, in our judg¬ 
ment based on extensive experience with the problems 
of multiple ownership, have proven practicable! and 
desirable”. (R. 30) 


The reasons given for the numbers chosen in respect 
of AM and FM are transparently unrelated to either of the 
claimed purposes of the Rules, prevention of undue concen¬ 
tration or diversification of programming, and the reason 
given in respect of television is couched in such “uncritical 
generalities” as to make it completely impossible for the 
court or the industry to determine what, if anything, lay 
behind the selection of the number 5. And, as pointed out 
above (pp. 7-10), the statement that it was based upon 
“extensive experience” is completely misleading, since, far 
from having “extensive experience” with problems of 
multiple ownership in television, the Commission had not 
had any experience with ownership of more than five TV 
stations by a single interest, and only limited experience 
with common ownership of five stations, principally by 
network organizations. Likewise, its experience in the 
field of radio broadcasting with ownership in excess of 
seven radio stations had been limited to NBC’s former 
ownership of ten stations (including two stations in each 
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of four major cities) and CBS’s former ownership of nine 
stations.* 

The ground upon which the Supreme Court reversed 
this Court’s holding that the Rules were inconsistent with the 
hearing requirements of Section 309 of the Communica¬ 
tions Act emphasizes the special importance in this case of 
requiring the Commission to do more than engage in “un¬ 
critical generalities” and to expose fully and fairly the 
standards to be applied and the manner in which it reached 
its conclusions. 

The Supreme Court said that the Rules did not forestall 
the hearing required by Section 309 because there would 
be a hearing accorded to applicants 

“. . . upon their presentation of an application . . . 
that sets out adequate reasons why the Rules should 
be waived or amended. As the Commission has pro¬ 
mulgated its Rules after extensive administrative 
hearings, it is necessary for the accompanying papers 
to set forth reasons, sufficient if true, to justify a 
change or waiver of the Rules. We do not think 
Congress intended the Commission to waste time on 
applications that do not state a valid basis for a 
hearing”. (351 U. S. at 205). 

The right to obtain a hearing upon a petition to change 
or waive the rules if that petition sets forth reasons suf¬ 
ficient to justify a change or waiver might theoretically be 
adequate if (1) the rule involved were rational and (2) the 
Commission had stated the reasons for its adoption so that 

*FCC. Report on Chain Broadcasting (Docket No. 5060) 16, 23 
(1941). See Sherwood B. Brunton, 11 F. C. C. 407, denying CBS’s 
application for an eighth station after hearing. The FCC network 
rules distinguish between network and non-network station owner¬ 
ship, but this distinction is not maintained in the Multiple Ownership 
Rules. FCC Rules and Regulations, 47 C.F.R. §§ 3.106, 3.236, 
3.658(f). 
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an applicant could show that those reasons were inappli¬ 
cable to his particular situation. But when the Commission 
has shrouded its reasoning with obscure generalities, the 
right to obtain a hearing upon a petition to waive the Rules 

i 

is made essentially nugatory; the applicant is faced with 
the almost impossible task of stating reasons why an illogi¬ 
cal rule, the reasons for adoption of which the Commission 
has refused to state, is inapplicable. The effect is to require 
an applicant to assert negative reasons where the Commis¬ 
sion, charged with initial responsibility, has refused to air 
its affirmative reasons, at which the applicant is required 
to guess in order to frame his application for waiver. 

The Commission’s attempt to hide behind “uncritical 
generalities” and thus prevent a court from exercising its 
proper reviewing function and an applicant from effectively 
petitioning for waiver or amendment of the Rules should 
not be countenanced by this Court. 

CONCLUSION 

For the foregoing reasons, it is submitted that this 
Court should set aside the Multiple Ownership Rules 
adopted by the Commission. 

Respectfully submitted, 

t 

Albert R. Connelly, 
Attorney for Petitioner. 

John E. McCoy, 

John D. Calhoun, 

Of Counsel. 


September 20, 1956. 







TABLE A 


Owner Pop. Served 

(1950 Census) 

NBC 

1. New York . 12,911,994 

2. Buffalo [UHF] . 1,089,230 

3. Chicago. 5,495,364 

4. Philadelphia . 3,671,048 

5. Los Angeles. 4,367,911 

6. Washington, D. C. 1,464,089 


CBS 27,535,547 

1. New York . 12,911,994 

2. Chicago . 5,495,364 

3. Los Angeles. 4,367,911 

4. Milwaukee [UHF] . 871,047 

5. Hartford [UHF] . 358,081 


ABC 24,003,397 

1. New York . 12,911,994 

2. Chicago. 5,495,364 

3. Detroit . 3,016,197 

4. Los Angeles. 4,367,911 

5. San Francisco . 2,240,767 


RKO Teleradio 28,032,233 

1. Boston. 2,369,986 

2. Los Angeles. 4,367,911 

3. New York . 12,911,994 

4. Memphis. 482,393 

5. Palm Beach . 47,162 


KTTV 20,179,446 

1. Los Angeles . 4,367,911 

Storer 

1. Detroit . 3,016,197 

2. Toledo . 395,551 

3. Atlanta . 671,797 

4. Birmingham . 558,928 

5. Cleveland . 1,465,511 

6. Portland, Ore. [UHF] .. 704,829 

7. Miami [UHF] . 495,084 


7,307,897 


TV Station 

Gross Revenue (1955)* 
(000 omitted) 

$34,691** 


$31,660*** 


$20,672 

i 

i 


Unknown 


i 

$7,473 j 
$19,688 i 


♦Gross Revenue for ABC, CBS and NBC owned stations based 
on Official Verbatim Transcript of Hearings Before Special Sub¬ 
committee of the Judiciary Committee of the House of Representa¬ 
tives in Connection with its Study of the Anti-Trust Laws, July 11, 
1956, pp. 286-307. Gross revenue for KTTV—Los Angeles based on 
KTTV, Inc. annual report as shown in Broadcasting-Telecasting 
Magazine, April 9, 1956, Vol. 50, No. 15. Gross revenue for Storer 
based on registration statement of Storer Broadcasting Company, filed 
September 14, 1956, with Securities and Exchange Commission, p. 6. 

**Does not include revenue from Buffalo. 

***Does not include revenue from Hartford. 
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Washington 25, D. C. 


No. 12,065 


STORER BROADCASTING CO., 


Petitioner, 


against 


UNITED STATES OF AMERICA and 
THE FEDERAL COMMUNICATIONS 
COMMISSION, 

Respondents. 


Petition to Review an Order of the Federal 
Communications Commission 


APPENDIX TO 

SUPPLEMENTAL BRIEF FOR PETITIONER 


Albert R. Connelly, 
Attorney for Petitioner. 






Before the 


Utetoral fflnmmuntrattnna (ttnmmxaaion 

Washington 25, D. C. 


In the Matter of 

Application of Oregon Radio, Inc., 
Assignor, and Storer Broadcasting 
Company, Assignee, for consent to 
assignment of construction permit for 
television broadcast station KSLM- 
TV, Salem, Oregon. 

Application of Storer Broadcasting 
Company for modification of con¬ 
struction permit for station KSLM- 
TV, Salem, Oregon. 

Petition of Storer Broadcasting 
Company for waiver of, or exception 
to, Section 3.636(a) (2) of the Com¬ 
mission’s Rules and Regulations, and 
for other relief. 



MEMORANDUM OPINION AND ORDER 

j 

By the Commission: Chairman McConnaughey not: par¬ 
ticipating ; Commissioners Doerfer 
and Craven dissenting. 

1. The Commission has before it for consideration the 
above-entitled applications (which have been tendered for 
filing) and petition; oppositions thereto filed by Mount 
Hood Radio & Television Broadcasting Corporation, per¬ 
mittee of television broadcast station KOIN-TV, Portland, 
Oregon, Oregon Television, Inc., licensee of television 
broadcast station KLOR-TV, Portland, Oregon, and 
Pioneer Broadcasting Company, permittee of television 
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broadcast station KGW-TV, Portland, Oregon; and replies 
to these oppositions filed by Storer Broadcasting Company. 

2. The relief requested in the tendered applications and 
the petition before us is the following: (1) that the Com¬ 
mission consent to the assignment of the construction per¬ 
mit now held by Oregon Radio, Inc. (Oregon) for station 
KSLM-TV, for Channel 3 in Salem, Oregon, to Storer 
Broadcasting Company (hereinafter referred to as peti¬ 
tioner); (2) that, contingent upon a grant of the assign¬ 
ment application, the construction permit be amended, inter 
alia, to increase power and antenna height, and to change 
transmitter and antenna location; (3) that Section 3.636 of 
the Commission’s Rules, which prohibits the ownership of 
more than five VHF (very high frequency) television sta¬ 
tions by one party, be waived to permit petitioner to acquire 
the KSLM-TV permit. Petitioner presently is the permittee 
of television station KPTV, now in operation on UHF 
(ultra high frequency) Channel 27 in Portland, Oregon, 
and proposes to terminate this UHF operation and sur¬ 
render its authorization for KPTV “upon commencement 
of its operation of KSLM-TV at Salem in accordance with 
its applications as amended.” 1 

*It may be noted here that the applications and petition now before 
us are amendments to an original petition and applications filed on 
May 2, 1956. in which Storer proposed, upon the assignment of the 
permit for KSLM-TV to it. to modify the permits of KPTV and 
KSLM-TV to permit KPTV to operate on VHF Channel 3 in Port¬ 
land. The original proposal also was accompanied by a petition to 
delete Channel 3 in Salem and insert it in Portland (which would have 
required an amendment to Section 3.606 of the Rules making channel 
assignments to communities), as well as the present request for waiver 
of Section 3.636. Presumably, the permit for KSLM-TV would then 
have been surrendered for, while the applications stated that it was 
sought to amend the permits of KSLM-TV and KPTV “to permit 
KPTV to operate on Channel 3 in Portland,” it does not appear that 
any modification or further operation of KSLM-TV, which petitioner 
was seeking to buy, was actually contemplated or proposed. It is not 
entirely clear why petitioner sought a transfer to it of a station it did 
not propose to operate. 
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3. Petitioner's present proposal, in short, is to drop its 
UHF operation in Portland and to utilize Channel 3 in 
Salem with a transmitter and antenna location so situated 
that a signal of principal city strength 2 would be rendered 
to both Portland and Salem, coverage would be had over 
the entire Willamette Valley, and the proposed operation 
could rely upon economic support from Portland as well as 
Salem. In order to make the station competitive in Port¬ 
land, an essential feature of the plan, it is said to be neces¬ 
sary to place the transmitter closer to Portland than to 
Salem, which is the principal city to be served (since Chan¬ 
nel 3 is assigned to Salem). It appears that the proposed 
site would be approximately 9.8 miles from the center of 
Portland and 35.9 miles from the center of Salem. 3 Peti- 

i 

tioner represents that it will fully meet the local needs of 
Salem, and will have its main studio in that city although it 
will also have an auxiliary studio in Portland. The reason 
given for the proposed mode of operation, which involves 
terminating its existing UHF operation in Portland, is that 
petitioner has concluded that a UHF operation in Portland 
cannot be made competitive with the VHF operations there, 
primarily because of technical coverage problems due to 
the terrain and foliage, and that, furthermore, no station in 
Salem (even a VHF station on Channel 3) “can survive if 
limited to advertising revenue available in Salem alone.’’ 
Stated simply, it alleges that no UHF station can survive 

The original requests were opposed by the same parties objecting 
to the present proposal and petitioner filed a response to these oppo¬ 
sitions. On June 28, 1956, petitioner filed amendments to the applica¬ 
tions and to the original petition to urge the proposals now before us. 
In so doing, it withdrew the original requests which had sought to 
modify the Table of Assignments to move Channel 3 to Portland and 
to modify the permit of KPTV to specify Channel 3 in Portland. All 
of the filed pleadings have been considered to the extent that the mate¬ 
rial in them is relevant to the questions now before us. 

2 The Commission’s rules provide for a signal of a certain minimum 
strength over the principal city to be served, in this case Salem. 

3 The centers of the two cities are about 44 miles apart. 
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in Portland, and no station at all can survive in Salem 
unless it also provides a signal in Portland which is competi¬ 
tive, in terms of signal strength, with the signals of the 
Portland VHF stations. 

4. Viewed merely from the standpoint of the requested 
modification of construction permit of KSLM-TV to move 
its transmitter from the present site near Salem to the pro¬ 
posed site, certain problems might well be presented. This 
is shown by the fact that on December 7, 1955 the Commis¬ 
sion designated for hearing an application filed by Oregon 
Radio, Inc., the present permittee of KSLM-TV, to increase 
power and antenna height and to move transmitter site from 
its present location 5.5 miles from Salem and 44 miles from 
Portland to a location 35.5 miles from Salem and 22.4 miles 
from Portland. (Order adopted December 7, 1955, Docket 
No. 11570. In re Application of Oregon Radio. Inc. for 
Modification of Construction Permit.) The issue on which 
the application was set for hearing was to determine 
“whether the proposed operation is designed to serve the 
particular needs of Salem, Oregon, and its surrounding 
areas.” This proceeding was terminated by order of May 
21, 1956, when the application was voluntarily dismissed in 
view of the proposed transfer of the station to petitioner. 
However, we need not consider the application now before 
us which seeks to amend the KSLM-TV construction per¬ 
mit, since the application has been filed by petitioner “con¬ 
tingent on grant of Application for Consent to Assignment 
of construction permit of KSLM-TV from Oregon Radio, 
Inc. to Storer Broadcasting Company,” and we find that 
the requested waiver of Section 3.636 of the Rules, upon 
which a grant of the assignment application rests, cannot 
be granted. 

5. Section 3.636 of the Rules and Regulations limits 
the television broadcast station holdings of any party to 
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seven stations, of which not more than five may be VHF 
stations. Petitioner now holds authorizations for five VHF 
television stations and two UHF stations. Its acquisition of 
VHF station KSLM-TV would therefore be in contraven¬ 
tion of the rule, and could not be granted without a waiver 
of the rule. There is now pending before the courts a Peti¬ 
tion for Review filed by petitioner challenging the adoption 
by the Commission of a limitation upon multiple ownership 
of stations. The United States Court of Appeals for the 
District of Columbia Circuit held invalid for failure to 
accord a full hearing that part of Section 3.636 which pro¬ 
vides that the Commission will in any event consider that 
there would be a concentration of control contrary to the 
public interest for any party to hold more than the author¬ 
ized number of stations. 4 St over Broadcasting Co. v. United 
States , 95 U. S. App. D. C. 97, 220 F. 2d 204. On May 21, 
1956, the Supreme Court of the United States reversed and 
remanded the case to the Court of Appeals. United States 
v. Storer Broadcasting Co., 351 U. S. 192. 

6. As we read petitioner’s pleadings, it does not seek 
to argue the validity of the rules, a question on which no 
final mandate has been issued by the courts, but rather urges 
that proper grounds exist for waiver. It correctly states 
that the Commission argued to the Supreme Court that the 
rule might be waived for good cause. 5 The Government’s 
Reply Brief thus stated (page 7) that a waiver might be 
requested but that: 

This does not mean, of course, that the mere filing of 
an application for a waiver . . . 6 would necessarily re- 

4 The television limitation was extended from five to the present 
provision for seven, of which not more than five may be VHF, prior 
to decision by the Court of Appeals. 

5 See Section 1.702 of the Rules and Regulations. 

c The deleted words stated that no waiver had been requested by 
petitioner. i 
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quire the holding of a hearing, for if that were the case 
a rule would no longer be a rule. It means only that it 
might be an abuse of discretion to fail to hear a request 
for a waiver which showed, on its face, the existence of 
circumstances making application of the rule inappro¬ 
priate. 

The Supreme Court stated on this question, after first hold¬ 
ing that the “full hearing" accorded an applicant by Section 
309 of the Communications Act means the right to present 
oral or documentary evidence, submit rebuttal evidence, 
and to conduct cross-examination, and that the hearing 
requirement does not withdraw from the Commission the 
power to make the rules (which it found to be “reconcilable 
with the Communications Act as a whole”): 

We agree with the contention of the Commission that 
a full hearing, such as is required by § 309(b), . . ., 
would not be necessary on all such applications. As the 
Commission has promulgated its Rules after extensive 
administrative hearings, it is necessary for the accom¬ 
panying papers to set forth reasons, sufficient if true, 
to justify a change or waiver of the Rules. We do not 
think Congress intended the Commission to waste time 
on applications that do not state a valid basis for a hear¬ 
ing. If any applicant is aggrieved by a refusal, the way 
for review is open. 

7. The question before us then is whether petitioner’s 
pleadings set forth reasons, sufficient if true, to justify a 
waiver of the rules. The question is purely one of waiver, 
since no petition for amendment of the rules is before us. 
For the reasons hereafter stated, we do not believe adequate 
justification for granting a waiver, or holding a hearing, 
has been presented, because petitioner’s allegations, assum¬ 
ing that they could be substantiated in a “full hearing”, are 
not sufficient. Some basic considerations may first be set 
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forth. The Commission adopted the present multiple owner¬ 
ship rules on November 25, 1953, in a Report and Order 7 
which amended the then existing rules on this subject. This 
Report stated the fundamental purpose of the limitation on 
multiple holdings to be “to promote diversification of owner¬ 
ship in order to maximzie diversificaton of program and 
service viewpoints as well as to prevent any undue concen¬ 
tration of economic power contrary to the public interest.” 
It also set forth the Commission’s view that “the operation 
of broadcast stations by a large group of diversified licensees 
will better serve the public interest than the operation of 

broadcast stations by a small and limited group of licensees.” 

< 

8. The Commission at that time considered the desira¬ 
bility of making a distinction between VHF and UH£ sta¬ 
tions. Petitions then before it had urged that either no 
limit be placed on UHF holdings, or that the total limit be 
raised to seven or eight with no more than five in the VHF 
service. The purpose of these suggestions, which were 
opposed by other parties, was to aid in the early develop¬ 
ment of UHF. The Commission decided at that time to 
defer consideration of the multiple ownership facet of the 
UHF question. On September 17, 1954, the Commission 
adopted a Report and Order in Docket No. 10822, 8 in which 
it amended the television rule to permit a total of seven 
stations, so long as not more than five were VHF. This 
amendment was adopted for the expressed purpose of pro¬ 
viding an impetus to the development of the UHF service 
by encouraging multiple owners to go into it. Their pres¬ 
tige, capital and “know-how” was expected to be effective 
in aiding UHF. 9 At the same time, however, the Commis- 

7 Docket No. 896 7 ; 9 Pike & Fischer, R. R. 1563. 

8 11 Pike & Fischer, R. R. 1519. 

Petitioner, which participated in that proceeding, pointed out the 
difficulties facing UHF in competing with VHF stations and urged 
the desirability from a public interest standpoint of permitting multiple 
owners to acquire additional UHF stations. 
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sion reaffirmed its views as to the desirability of diversified 
ownership of stations, pointing out that any multiple owner¬ 
ship was subject to the test of undue concentration of con¬ 
trol even though below the permitted maximum. 10 There¬ 
fore, the basic limitation for television remained five, and 
that number was to be exceeded only if the two additional 
stations were UHF. 

9. The question now before us is whether some special 
circumstance has been alleged which warrants a departure 
from the general standard in this instance. This is a dif¬ 
ferent question from that presented by a petition for amend¬ 
ment of the rule, which would properly raise questions of 
general applicability going to the basis of the existing 
standard. For the function of a request for waiver is not 
to change the general standard, a matter with respect to 
which the opportunity for general comment would be a 
prerequisite under the Administrative Procedure Act, but 
to justify an ad hoc exception to that standard on the 
ground that it works against the public interest in the par¬ 
ticular case. We must judge the request before us in terms 
of the public, rather than a private, interest. Petitioner 
quite properly urges that its petition be judged by the public 
interest criterion. The grounds it urges for a waiver fall 
into four general categories: the expected benefits to the 
public in the Portland-Salem area from a fourth VHF sta¬ 
tion, through an additional service meeting the needs of 
Salem and the stronger competition to be expected from 
four VHF stations; a claim that petitioner’s multiple hold¬ 
ings are not so large that there would be any significant 
impairment of competition in the national television market 
or of diversification of programs and service; a claim that 

10 The rules also apply to interests which are less than controlling, 
as well as controlling interests. For the sake of brevity, this opinion 
refers throughout to the “ownership” of stations. Petitioner, it may be 
noted, is a 100% owner of all of its stations. 
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petitioner will be a stronger “balance wheel” to the televi¬ 
sion networks; and the equities alleged to be present in 
petitioner from its attempt to bring a UHF service to 
Portland. For the reasons set forth hereafter, we cannot 
find that the reasons given by petitioner, assuming them to 
be factually sound, are sufficient to justify a waiver of the 
rule. 

10. Petitioner urges, first, that a station on Channel 3 
located and operating as proposed by it would serve the 
public interest as a Salem station which would also improve 
the competitive picture in Portland by adding a fourth VHF 
service to the area. This may well be so. 11 But it does not 
answer the question before us. We must determine 
whether, assuming such operation to be otherwise desirable, 
there is some public interest reason advanced to us why 
the limitation of five VHF stations should be waived to 
permit it to be conducted by petitioner. The question of 
whether a particular channel should be assigned to a par¬ 
ticular community (which is determined by rule making) 
and the question of whether a particular antenna site, an¬ 
tenna height, and power is in the public interest (which is 
determined, within the limits of the applicable rules, on an 
ad hoc application basis), are different questions from the 
question of whether there is good cause to permit such 
operation in derogation of the multiple ownership rule. 
That rule is directed to the characteristics of the applicant. 
The present standard of multiple ownership rests upon our 
judgment that there are enough different persons in the 
United States capable and desirous of serving the needs 
of the public so that extremes of multiple ownership may be 
avoided without adversely affecting the public interest in 
securing qualified licensees. Therefore, good cause for 
permitting a particular multiple owner to exceed the maxi- 


lx But see paragraph 4, supra. 
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mum of five VHF stations is not shown by showing that a 
particular operation may in other respects be in the public 
interest so that a grant could be made but for the multiple 
ownership rule. 12 If the test were otherwise, any applica¬ 
tion by a multiple owner for a waiver to permit it to utilize 
an assigned channel would have to be granted if its proposed 
operation were otherwise acceptable. Such an approach 
would nullify the rule and, in effect, bypass it entirely. 

11. It might be that in a particular situation enforce¬ 
ment of the rule would cause an available channel to lie 
fallow. In such a situation, there might well be good cause 
for permitting a multiple owner to exceed the limit to bring 
a service the public could not otherwise have. Thus, if some 
matter had been set forth tending to show that a denial of a 
waiver in this instance would mean the preclusion of a 
service which would be brought only by petitioner, the re¬ 
sult here might be different. 13 No such reasons have been 
alleged or appear to be present, 14 and some showing of the 

12 Our discussion here applies also to petitioner’s contention that 
one of the desirable results of having a fourth VHF station in the 
area will be improved competition among the national networks in 
Portland due to the availability to the National Broadcasting Com¬ 
pany of a VHF affiliate. Insofar as NBC’s position is concerned, it 
may also be noted that with three VHF stations already authorized 
in Portland, there will be a VHF affiliate available to it without 
petitioner’s proposed VHF station. 

13 In that situation, the extent of available service in the area pro¬ 
posed to be served would also be an additionally relevant factor, as 
might other considerations relating to the particular applicant. 

14 The rapid growth of television, and particularly the demand for 
VHF channels such as petitioner seeks, which has resulted in many 
more contested hearings for these channels than for the more 
numerous UHF channels, confirms our view as to the availability of 
a sufficient number of qualified licensees. We note in this connection 
that the present permittee of KSLM-TV had itself filed an applica¬ 
tion for increased power and antenna height, and change of antenna 
site nearer Portland. This application was withdrawn upon the filing 
of the application for assignment to petitioner, and also for the stated 
reason that illness prevented its principal stockholder from attending 
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desirability of a proposed service in contravention of a 
rule is not sufficient without reasonably sufficient allegations 
that the alleged public good cannot be achieved if the rule 
is enforced. 

12. Petitioner further urges upon us the contention 
that, because of its relatively small share of the national 
television market and the relatively small number of people 
its stations serve as contrasted with other multiple owners, 
the grant to it of a sixth VHF station will not only not 
constitute any form of monopoly 1 " but will not have any 
significant detrimental effect upon competition or diversity 
of control over program and service viewpoints. As we see 
it, the difficulty with this argument, whether viewed as urg¬ 
ing that an additional station for petitioner is per se of little 
importance or that petitioner does not serve as many people 
as some other multiple owner, is that it is not a reason for 
a waiver in a particular case but is instead an argument 
directed at the reasonableness and basic approach of the 
existing standard. The Commission has determined in 
promulgating the rule that the existing limitation is a nec¬ 
essary preventative measure against the undesirable effects 
of additional concentration, and that a feasible and proper 
mode of implementing its policy is a standard set forth in 

_i_ 

the hearing which had been set on the application. We also note that 
Salem Television Company has sought to apply for Channel; 3 in 
Salem (requesting revocation of the outstanding permit), but with 
less coverage than has been proposed by petitioner. This is men¬ 
tioned as an indication of other possibilities for use of Channel 3 if 
it is not utilized by petitioner. 

ir, Much of petitioner’s discussion goes to the question of what 
constitutes monopoly under the antitrust laws, and the tests for 
determining its existence, although it states that it does not claim 
that the Commission in its licensing functions is limited to considera¬ 
tion of actual or potential violations of the antitrust laws. The rules 
are obviously designed to stop economic concentrations far short of 
monopoly in addition to their function of preventing undue acquisi¬ 
tions of control over a vital medium of communicating news, informa¬ 
tion and opinion to the public. 


12 


terms of the number of stations in which any party may 
have an interest. This standard was adopted with recogni¬ 
tion of the fact that some multiple owners may reach a 
greater population than others and may have greater eco¬ 
nomic potentials. However, the same standard is applicable 
to all and variations are due to the particular stations ac¬ 
quired by the licensees. The possibility of adopting a differ¬ 
ent type of standard which might narrow such individual 
variations was discussed and rejected in our opinion of No¬ 
vember 25, 1953, in which we adopted the present rules. 
If any party believes the present standard is either ineffec¬ 
tive or inappropriate because it is set at the wrong point 
in the scale or is wrong in basic approach, and that is the 
sum of petitioner’s position here, a request for an individual 
waiver is not the proper remedy. Rather, a petition for rule 
making to change the basis of the rule would be required. 
Any attempt to more precisely “even up” the populations 
served, or the economic strength of multiple owners, would 
require amendment of the present rule. 16 

13. Nor can we accept the theory underlying peti¬ 
tioner’s claim that insofar as “diversification of program 
and service viewpoints” is concerned, there will be little 
effect because it already has a station in Portland. In so 
arguing, it apparently assumes that the Commission has 
determined that a party may own seven stations and that, 
therefore, the difference between a UHF station and a 
VHF station is of little moment within this limit. But this 
approach ignores the vital fact that petitioner was permitted 
to go beyond the limit of five stations solely because of the 

16 Insofar as petitioner’s arguments on this point suggest that the 
rule has an unreasonable effect, and is therefore invalid, we point out 
in addition that petitioner has stated that its request for waiver was 
drafted on the assumption that the Commission’s position on the 
validity of the rules would be upheld “in every respect” by the courts, 
and that its request for a waiver was to show that “a strict application 
of the rules would be inappropriate in the particular case.” 
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expected assistance to the development of UHF. The Com¬ 
mission did not determine that a change in the rule to 
permit the acquisition of more than five stations was in the 
public interest per se, but only that the disadvantages from 
such a relaxation were outweighed by the public benefits to 
be derived if the two additional stations were in the UHF 
service. Since petitioner now seeks a sixth VHF station, 
it cannot use the grant to it of a UHF station, which was 
deemed warranted by a specific public interest considera¬ 
tion not applicable to the present request, as a reason why 
it should be permitted to have an additional VHF station. 
If it is to terminate its UHF operation, it is in the same posi¬ 
tion as any other multiple owner who seeks a sixth VHF 
station in a new location. It may, of course, continue or 
terminate its UHF operation in Portland. If it takes the 
latter course, the public interest reason for permitting it 
to acquire a station in Portland above the limit of five 
disappears. 

14. The third basic contention made to us is that: per¬ 
mitting non-network multiple owners like petitioner to ac¬ 
quire additional stations will permit them to act as “balance 
wheels” as against the networks. This suggestion also 
would be applicable to the status of all non-network multiple 
owners, and is directed primarily to the question of whether 
some general change should be made in the rules to vary 
the requirements as between networks and non-network li¬ 
censees. It is therefore not a reason for a waiver in a. par¬ 
ticular case. It may also be noted here that the present 
rules furnish no advantage to network organizations, which 
are not regulated as such by us. The same limitation applies 
to all licensees, and whatever services and leadership are 
provided by networks that other licensees do not provide 
are not the result of any financial resources accruing to net¬ 
works by virtue of additional station ownerships which they 


i 


i 
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are permitted above the limitation imposed upon petitioner. 17 
Whatever disadvantages may flow from the size of the pres¬ 
ent networks 18 are not to be corrected by authorizing larger 
and larger aggregations of multiple ownership. 

15. Finally, although, as mentioned above, petitioner 
has urged us to apply to its petition the standard of the 
public interest, it also urges that its good faith attempt to 
operate a successful UHF operation in Portland, “estab¬ 
lishes some degree of 'equity' in favor of Storer which 
should be taken into consideration by the Commission in 
reaching its determination herein.” 19 However, while we 
fully understand the difficulties it has faced and its desire 
to undertake a more profitable operation at this time, its 
private interest cannot form a basis for our decision. The 
prospect of profit from a successful operation is always 
coupled with the attendant risk of loss. 20 Our system of 


17 There is some suggestion in petitioner’s petition that the in¬ 
creased financial resources which it can attain by acquiring another 
VHF station will lead to improved service and the development of 
new program sources. But the rule presupposes that such possible ad¬ 
vantages of increased multiple ownership are outweighed by the re¬ 
sulting increased concentration of economic strength and the further 
concentration of control over access to the listening and viewing pub¬ 
lic. In any event, the extremely generalized conclusions set forth by 
petitioner as to the benefits to the public from its multiple ownership 
of stations do not constitute “reasons” for a waiver and are inadequate 
to warrant a hearing, even assuming that benefit to the public in terms 
of better programming flowing from increased multiple ownership 
would be a sufficient cause for relaxing the limitation of five VHF 
stations. No showing of programming by petitioner which is superior 
to that offered by non-multiple owners, or by multiple owners who 
are below the maximum, has been made. 

18 The Commission is currently conducting a comprehensive net¬ 
work study. 

19 Petitioner apparently anticipates that the UHF operation is 
doomed to failure despite the fact that to date petitioner's financial 
reports to the Commission for KPTV show a profit. 

20 If petitioner’s anticipated losses in Portland were to be con¬ 
sidered, such consideration might well also require consideration of 
its total financial status as a multiple owner. 
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broadcasting being a competitive one, this is necessarily so. 
But the private interest of the particular licensee in this 
situation is beyond our cognizance. Judging frorrl the 
allegations in petitioner’s pleadings, a substantial attempt 
has been made by petitioner to make its Portland UHF 
operation a success. Despite this effort, it now believes 
that a UHF station in Portland cannot survive. In this 
respect it is apparently in the position of other licensees 
who have not been able to operate UHF stations with the 
success they had hoped for or anticipated. It is quite true, 
as petitioner asserts, that “it will not help UHF to permit 
KPTV to ‘strangle on the vine’ and ultimately be forced 
to cease operation.” The difficulty is that it certainly will 
not help UHF to terminate petitioner’s UHF operation 
through the medium of a VHF grant. We would have 
desired, obviously, as does petitioner, that a UHF opera¬ 
tion in Portland on Channel 27 would successfully utilize 
that channel and bring a service to the public. But petitioner 
now advises us in effect that it cannot be done. Waiver of 
our rules in this case will in no way aid the UHF situation 
nor bring any other public benefit which can only be brought 
by waiving the rule. 21 i 

16. We have considered with care each of the matters 
set forth by petitioner. In the light of the considerations 
set forth above, we conclude that no reasons have been set 
forth which, if true, are sufficient to justify a waiver of the 
rule. Further hearing is therefore inappropriate and the 
petition must be denied. This being so, the accompanying 
applications which have been tendered for filing, and which 
are necessarily contingent upon a waiver of the multiple 
ownership rule, cannot be accepted. 

21 We have discussed above why the possible advantages from a 
VHF operation are inadequate justification for a waiver in the 
absence of some reasons why these advantages may not be had in the 
absence of a waiver for petitioner. i 
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17. It is Ordered, That the requests by the opposing 
parties for additional time to file their oppositions be, and 
they are hereby Granted and the oppositions are accepted 
as timely filed; and 

It is Further Ordered, That the petition for waiver 
of Section 3.636 be, and it is hereby, Denied, and that the 
above-entitled applications be returned by the Secretary as 
not acceptable for filing. 

Federal Communications Commission 

Mary Jane Morris 
Secretary 

Adopted: November 15, 1956 
Released: November 16, 1956 



SUPPLEMENTAL BRIEF FOR RESPONDENTS 


In the United States Court of Appeals 
For the District of Columbia Circuit 


No. 12,065 


Stoker Broadcasting Company, Petitioner 

v. 

United States of America and Federal Communications 

Commission, Respondents 


On Petition for Review of an Order of the Federal 
Communications Commission 


jailed States Court of Appeals 

For the 

District of Columbia Circuit 



CLERK 


Victor R. Hansen, 

Assistant Attorney General, 

Daniel M. Friedman, 

Attorney , 

United States of America, 
Department of Justice, 
Washington, D. C. 

Warren E. Baker, 

General Counsel. 

Richard A. Solomon, 

Assistant General Counsel, 

Daniel R. Ohlbaum, 

Counsel, 

Federal Com miniications 
Commission, 

New Post Office Building, 
Washington, D . C. 





INDEX 


: Page 

Statement of the Case .1. 1 

Argument . 2 

I. Petitioner has not shown the limitations on multiple ownership 
to be unreasonable . 2 

II. The Commission complied with the Administrative Procedure Act 10 
Conclusion . 13 

TABLE OF AUTHORITIES 

Cases: 

Americani Trucking Assns. v. United States, 344 U.S. 298 .10,11 

Assigned Car Cases, 274 U.S. 564 .j. 7 

Associated Press v. United States, 326 U.S. 1.... 6 

Board of Trade v. United States, 314 U.S. 534 .j. 6 

Cox v. Timm, 182 Ind. 7, 105 N.E. 479 .. 4 

Decie v. Brown, 167 Mass. 290, 45 N.E. 765 ...j. 4 

Evansville On The Air, Inc., 11 F.C.C. 164.6 

Federal Communications Commission v. RCA Communications, Inc., 

346 U.S. 86 .> 5,6 

National Broadcasting Co. v. United States, 319 U.S. 190 .2,6,10 

North American Co. v. Securities and Exchange Commission, 327 U.S. 

686 .. 7 

Morris v. Duby, 274 U.S. 135 .4 

Pacific States Box Basket Co. v. White, 296 U.S. 176 ...2,11 

Pinellas Broadcasting Co. v. Federal Communications Commission, 97 
U.S. App. D.C, 236, 230 F. 2d 204, cert, denied 350 U.S. 1007 ...:. 10 

Sioux Falls Broadcast Association, Inc., 11 F.C.C. 91.. 6 

Transamerica Cory. v. Board of Governors, 206 F. 2d 163.. 3 

United States v. Columbia Steel Co., 334 U.S. 495 .i. 3 

United States v. Darby, 312 U.S. 100 .. 4 

United States v. Sears, Roebuck <$r Co., Ill F. Supp. 614 .. 5 

Van Curler Broadcasting Cory. v. United States, - U.S. App. D.C* 

-,-F. 2d... 13 


i 

























ii 


Index Continaed 


Statutes: Page 


Act of December 29, 1950, 64 Stat. 1129, Section 4 (5 U.S.C. 1034) 11 

Administrative Procedure Act, Section 4(b), 5 U.S.C. 1003(b) . 11 

Clayton Act, Section 8, 38 Stat. 733, as amended, 15 U.S.C. 19. 5 

Communications Act of 1934, 48 Stat. 1064, as amended, 47 U.S.C. 

151 et seq.i 

Section 303(f) . 11 

Section 309(b) . 1,2 

Miscellaneous : 

Order adopting AM duopoly rule, 8 F.R. 16065 . 6 

Report on Chain Broadcasting (Docket 5060, 1941) . 6 

Report and Order in Docket 10822, 19 F.R. 6099 . 7 

Television Network Regulations And The UHF Problem, special report, 

84th Cong., 1st Sess. 7 










In the United States Court of Appeals 
For the District of Columbia Circuit 


No. 12,065 


Stoker Broadcasting Company, Petitioner 

v. i 

United States of America and Federal Communications 

Commission, Respondents 


On Petition for Review of an Order of the Federal 
Communications Commission 


SUPPLEMENTAL BRIEF FOR RESPONDENTS 


STATEMENT OF THE CASE 

On February 24, 1955, this Court entered a judgment 
herein 1 invalidating those portions of the multiple owner¬ 
ship rules of the Federal Communications Commission 
which provide limitations on the number of radio and tele¬ 
vision broadcast stations in which any person may have an 
interest. Sections 3.35, 3.240 and 3.636, 47 CFR 3.35, 3.240 
and 3.636. The Court’s decision was based upon the ground 
that Section 309(b) of the Communications Act requires a 


1 95 U.S. App. U.C. 97, 220 F. 2d 204. 
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full hearing before an application may be denied, and that 
the rules, which require the dismissal of an application 
which does not conform to them, were in conflict with this 
provision. 

On May 21, 1956, the Supreme Court reversed the judg¬ 
ment of this Court and remanded the case to this Court 
“so that it may consider respondent’s other objections to 
the Multiple Ownership Rules.” United States v. Storer 
Broadcasting Co., 351 U.S. 192, 206. 

By order of July 11, 1956, this Court directed that the 
case be set down for hearing on such objections by peti¬ 
tioner Storer as were not previously passed upon by this 
Court. Leave was given in that order for Storer to file a 
supplemental brief and respondents to file reply briefs 
thereto. Storer has filed such a supplemental brief. The 
instant brief is submitted in reply. 

ARGUMENT 

I. Petitioner Has Not Shown the Limitations on Multiple 
Ownership to be Unreasonable 

We think the sole question remaining for decision is 
whether the particular limitations on multiple ownership 
chosen by the Commission have been shown by Storer to 
have no reasonable relation to the Commission’s adjudged 
authority to limit the number of stations consistent with a 
permissible concentration of control. National Broadcast¬ 
ing Co. v. United States, 319 U.S. 190, 216; Pacific States 
Box & Basket Co. v. White, 296 U.S. 176, 186. 2 

Petitioner, in its supplemental brief, assumes that the 
Supreme Court has ruled on no more than the narrow issue 
of whether the multiple ownership rules deprive an appli¬ 
cant of the hearing afforded by Section 309(b) of the Com¬ 
munications Act. In accordance with this view, it asserts 
(Supp. Br. 6) that the Commission must establish that the 
ownership of more than five television stations creates or 


2 As the Supreme Court there stated, ‘‘where the regulation is within the 
scope of authority legally delegated, the presumption of the existence of facts 
justifying its specific exercise” is no less applicable to an administrative 
rule than to a statute. Ibid. 
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tends to create a monopoly, and devotes a major portion 
of its argument to the contention that the rules bear no 
reasonable relation to preventing monopoly. We submit, 
however, that the Supreme Court has already decided those 
broad issues adversely to petitioner, and that they ai*e no 
longer open to review. 

Petitioner argued to the Supreme Court, 3 as it now at¬ 
tempts to do again before this Court, that the stated ob¬ 
jective of the rules is solely to implement Congressional 
policy against monopoly, and that rules imposing a limita¬ 
tion on numbers of stations have no reasonable relation to 
this objective or, in any event, to any broader objective of 
diversifying control over program and service viewpoints. 
The Supreme Court ruled squarely on these contentions 
and rejected them. It held that the Commission has au¬ 
thority to prevent the “overconcentration” of broadcast 
facilities and that it may achieve this purpose through 
rules limiting the number of stations any one person may 
have (351 TJ.S. at 203). 

The Supreme Courts opinion does not mention “monop¬ 
oly” but rather states specifically that “the purpose of the 
limitations is to avoid overconcentration of broadcasting 

3 Sec Storcr brief in the Supreme Court, pp. 21-30. Thus, Storcr again 
relies on such cases as United States v. Columbia Steel Co., 334 U.S. 495, 
and Transamcrica Corp. v. Board of Governors of Federal Reserve System, 
206 F. 2d 163 (C.A. 3) (Supp. Br. 11). These cases involved violation of 
the antitrust laws. It is interesting to note, however, that in the latter case, 
the Court stated, 206 F. 2d at 169, “We agree that this quantitative analysis 
discloses a tremendous concentration of banking capital, and thereby of 
economic power, in the hands of the Transamerica group which may be 
unwise and against sound public policy. It may well be in the public in¬ 
terest to curb the growth of this banking colossus by appropriate legislative 
or administrative action. This, however, is not for us to decide.” 

So too, Storer here contends (Supp. Br. 14-15), as it did before the 
Supreme Court (Br. 27-29), that Government counsel’s reliance on a policy 
of diversifying program and service viewpoints is an afterthought unrelated 
to the Commission’s announced objective. This argument is made in the 
face of the following statement in the Commission’s Report (R. 26), “Simply 
stated, the fundamental purpose of this facet of the multiple ownership rules 
is to promote diversification of ownership in order to maximize diversification 
of program and service viewpoints as well as to prevent any undue concentra¬ 
tion of economic power contrary to the public interest. ’ ’ 

In this brief, references to “R. -” are to the printed Joint Appendix 

filed with this Court. 
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facilities.” (351 U.S. at 193.) The Court discussed the 
“broad powers” of the Commission under the public in¬ 
terest standard and concluded, “We think the Multiple 
Ownership Rules, as adopted, are reconcilable with the 
Communication Act as a whole.” (351 U.S. at 203-204.) 

We believe, therefore, that in remanding this case to 
this Court “so that it may consider respondent’s other 
objections to the Multiple Ownership Rules,” the Supreme 
Court, in addition to providing Storer with an opportunity 
to urge again its contentions with respect to the validity 
of the “one percent” provision in the rules (see 351 U.S. 
at 200, fn. 8), 4 left open for further consideration no more 
than the question of whether petitioner has shown the par¬ 
ticular numerical limitations in the rules to be arbitrary 
and capricious. 

There are, of course, many situations in which the stand¬ 
ard established by statute or administration rule is fixed in 
terms of numerical limitations. 5 If, as the Supreme Court 
has held, the Commission may impose a limitation on the 
multiple ownership of broadcasting stations, it seems plain 
that the selection of a particular ceiling is a matter for the 
Commission’s expert judgment. A party seeking to over¬ 
turn this judgment has the heavy burden of showing that 
it has no rational basis. This burden has not been sus¬ 
tained. 

Storer’s principal argument is directed not at the rules 
themselves, but rather to the suggestion that the Commis¬ 
sion could not have had any worthwhile experience because 


4 Storer attacked this provision in its Petition for Review (R. 7) and its 
primary brief before this Court (pp. 47-49) as equating a one percent 
interest with control. Wc discussed this question fully in our original brief 
before this Court (pp. 23-24), and do not believe Storer’s discussion of the 
matter in its supplemental brief (p. 15) warrants burdening the Court with 
a restatement or enlargement of our original discussion. 

5 Consider, for example, minimum-wage and maximum-hour provisions 
(United States v. Darby, 312 U.S. 100), provisions establishing maximum 
weights for trucks using state highways (Morris v. Duby, 274 U.S. 135), and 
provisions placing limitations upon the number of liquor licenses which will 
De issued (Decie v. Brown, 167 Mass. 290, 45 N.E. 765; Cox v. Tinvm, 182 
Ind. 7, 105 N.E. 479). 
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no multiple owner has had more than the permissible num¬ 
ber of television stations. (Storer Supp. Br. 7-10.) 6 But 
this argument erroneously assumes that the Commission 
has no choice but to wait until the undesirable effects of 
undue concentration manifest themselves in some overt 
misconduct and then seek to remedy the situation by dives¬ 
titure. Certainly, there is nothing arbitrary in a farsighted 
recognition that such concentration represents a potential 
threat to the continued economic vigor of the “ independ¬ 
ents’’ and that the very existence of larger multiple hold¬ 
ings would entail a diminution in program diversification. 7 

Furthermore, the contention is made without any regard 
to the innumerable facts and data coming to the attention 
of an expert body such as the Commission which give it the 
* 4 accumulating insight” it was created to apply. See Fed¬ 
eral Communications Commission v. RCA Communications, 
Inc., 346 U.S. 86. Such insight accumulates, inter alia, 
through hearings on proposed legislation, financial and 
other reports submitted to it, applications, and compara¬ 
tive hearings in which multiple owners have been involved. 
It also develops from such general proceedings as the 
chain broadcasting investigation and the hearings involv- 


6 Storer docs recognize that National Broadcasting Company, American 

Broadcasting Company, and itself all had the maximum number prior to the 
adoption of the amendments to the rules here in issue. (Storer Supp. 
Br. 8-9.) j 

7 The Commission’s prophylactic approach to the problem of multiple owner¬ 
ship may be compared to that adopted by Congress in Section 8 of the Clayton 
Act, 38 Stat. 733, as amended, 15 TJ.S.C. 19. This section prohibits any 
one person from being a director of two or more corporations, any one of 
which has capital, surplus and undivided profits aggregating more than 
$1,000,000, if such corporations are competitors and the elimination of com¬ 
petition by agreement between them would constitute a violation of any of 
the antitrust laws. In a suit arising under Section 8, where it was argued 
that no specific evil had resulted from the dual directorship involved, the 
District Court for the Southern District of New York emphasized the preven¬ 
tive nature of the legislation in stating: “* * * what Congress intended 
by $ 8 was to nip in the bud incipient violations of the antitrust laws by re¬ 
moving the opportunity or temptation to such violations through interlock¬ 
ing directorates. The legislation was essentially preventative.” United 
States v. Sears, Roebuck 4" Co., Ill F. Supp. 614, 616. 
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ing duopoly (ownership by one person of two stations in 
the same community). 8 

As early as 1941, in the Report on Chain Broadcasting, 
the Commission stated with respect to multiple ownership, 
that “The Commission has had and still has frequent occa¬ 
sion to deal with this question in its administration of the 
station licensing provisions of the Communications Act.” 8 
It is just such continuous familiarity with the problems of 
a specialized industry which led Congress to entrust the 
kind of “essentially empiric” judgment expressed in the 
multiple ownership rules to the “permanent expert body” 
charged “with the duty of being responsive to the dynamic 
character of [broadcasting] problems.” Board of Trade v. 
United States, 314 U.S. 534, 546; National Broadcasting 
Co. v. United States, 319 U.S. 190; cf., Federal Communi¬ 
cations Commission v. RCA Communications, Inc., 346 
U.S. 86. 

Nor do the limitations deemed appropriate by the Com¬ 
mission to prevent undue concentrations of economic power, 
and to insure that a wide diversity of viewpoints will be 
heard, 10 become invalid because another group of experts 


8 See Order adopting the duopoly rule for AM (standard broadcast) sta¬ 
tions, 8 F. R. 16065, and following decisions in, e.g., Evansville On The Air, 
Inc., 11 F.C.C. 164; Sioux FaUs Broadcast Association, Inc., 11 F.C,C. 91. 

8 Report on Chain Broadcasting (Docket No. 5060, May 1941), p. 2. At 
page 72, in discussing the problem of the National Broadcasting Company’s 
ownership of two networks, the Commission emphasized the importance of 
avoiding a concentration of power in too few hands. It stated, “Our deter¬ 
mination that it is not in the public interest for a station to enter into a 
regular affiliation contract with a network organization maintaining more 
than one network does not, however, rest merely upon competitive considerations. 
We are seriously concerned also with the maintenance of a free radio system 
from the point of view of concentration of power over licensees and their 
listeners.” The Report referred to the problem of multiple ownership, al¬ 
though the investigation had dealt primarily with network operations. (Re¬ 
port on Chain Broadcasting, 1941, pp. 2, 99.) 

to As the Supreme Court stated in Associated Press v. United States, 326 
U.S. 1, 20, ‘ * [t]he widest possible dissemination of information from diverse 
and antagonistic sources is essential to the welfare of the public * # 
Limiting absentee ownership and control of stations also furthers the public 
interest in obtaining programming by local stations which is responsive to 
the needs of the community. 
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might have drawn the line higher or lower. The limitations 
chosen do not become vulnerable, as petitioner urges (Supp. 
Br. 12), because A, the holder of nineteen broadcasting 
licenses (seven AM, seven FM and five TV), appears to 
have less influence and power over public opinion than B, 
the owner of a similar number of stations, and because the 
potential injury to the public in making a twentieth grant 
to A may be less immediately apparent than in the case of 
such a grant to B. The essence of the legislative or rule¬ 
making function is the prescription of a general standard 
applicable to all members of a class. See North American 
Co. v. Securities and Exchange Commission, 327 U.S. 686, 
710-711; Assigned Car Cases, 274 U.S. 564, 583. 11 

Adequate diversification, of course, cannot be judged in 
terms of a purely local outlook, as Storer -would suggest. 
(Storer Supp. Br. 14.) There is a physical limit to the 
number of radio channels available for distribution in: the 
United States. The entire field of broadcasting is thus 
necessarily confined to a limited number of licensees. In 
the nature of things, those granted licenses have very con¬ 
siderable power to decide what will and what will not be 
heard by the public. It is not enough to consider whether 
there is some diversity in the viewpoints expressed qver 
the air in individual localities. An affirmative answer to 
this question w T ould not detract from the conclusion that to 
grant to one person control, in many communities, of a 
scarce and very important outlet of expression w^ould have 

li Storer contends that the Commission’s subsequent amendment of the 
rules to permit the acquisition of two additional UHF television stations was 
a belated recognition that the limitation of five was neither practical nor 
desirable. (Storer Supp. Br. 9-10.) The fact is that the Report here under 
review specifically considered the UHF-VHF aspect of multiple ownership and 
determined that it should be deferred for separate study (R. 29-30). The 
subsequent change in the rules was a clear demonstration that the rules are 
sufficiently flexible to permit change in appropriate circumstances. See 
Report and Order in Docket 10822, 19 F.R. 6099, 11 Pike & Fischer, Radio 
Regulation 1519. 

For a discussion of the problems facing UHF stations, see “Television 
Network Regulation And The UHF Problem,” a memorandum prepared for 
the Senate Committee on Interstate and Foreign Commerce by Harry M. 
Plotkin, special counsel, 84th Cong., 1st Sess., pp. 1-6. The comments on 
multiple ownership of stations are of particular interest (pp. 39-40). 
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pervasive effects. Since public opinion on major issues is 
formed and exists on a nationwide basis, effective diver¬ 
sification of viewpoints cannot be achieved merely in rela¬ 
tion to local service areas. * 

The underlying rationale of petitioner’s position on these < 

matters appears to be that a rule limiting multiple owner¬ 
ship cannot be reasonable if it does not equalize the popu¬ 
lations served by the various multiple owners. 12 But, of 
course, the fact that Storer’s stations may not serve as 
large a population as, e.g., the stations licensed to National 
Broadcasting Company, is not the result of any require¬ 
ment in the rule but is rather due to Storer’s own choice of 
the cities in which it has sought and secured licenses. The 
present numerical limitation does not prevent Storer from 
serving as many people as any other licensee. * 

Furthermore, any different rule which utilized popula¬ 
tion served as the governing standard, so that Storer might 
acquire additional stations until its population total 
equalled that of every other multiple owner, would neces¬ 
sarily considerably increase the number of communities in 
which Storer would have control of a scarce outlet of local 
expression. 13 Storer’s position takes no account of this 
facet of the problem. It was the Commission’s reasoned 
judgment that the factor of control of a vital medium of 
local expression is sufficiently important to prohibit such 
expanded holdings. While it might be reasonable to utilize 
a population standard, it is clearly well within the bounds 
of reasonable judgment to use a standard based upon the 
number of communities in which there is control, 14 par- 

*2 This theory is basic to the contentions already discussed and is made 
clear by Table A to Storer’s brief which compares the populations served 
by it and other multiple owners, as well as gross station revenues, which 
are closely tied to the populations reached. 

is And, the smaller the particular cities chosen by Storer, the greater 
would be the number of cities in which it could acquire stations. More¬ 
over, these smaller cities normally have a lesser number of television assign¬ 
ments under the Commission’s allocation plan. 

n It must also be noted in this connection that with every additional license 
granted to one party, absentee ownership also increases apace. 
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ticularly where that standard does not impose unequal 
population results. 

As stated above, we believe that the Supreme Court has 
sustained the Commission’s authority to enact the kind of 
limitation here “adopted”, i.e., one based upon numbers 
of stations. (351 U.S. at 203-204.) It is clear that the Com¬ 
mission fully considered basing the rules upon such factors 
as geographical location, population, power, etc., which 
Storer claims must be included in any reasonable rule. 
(Storer Supp. Br. 11-12, 14.) The Commission rejected, 
after careful consideration, alternative proposals which 
would have given weight, for purposes of fixing the maxima, 
to such factors as class and size of stations, geographical 
location and population served. It did so because it con¬ 
cluded, “as a result of a study of the present holdings of 
multiple owners,” that the inclusion of these factors would 
result in a rule which would be “either unsatisfactory or 
unworkable” (R. 26-27). Such a rule, it was found, w’ould 
necessitate either substantial divestment of present hold¬ 
ings by existing licensees or an extreme upward revision 
of the total number of stations to be permitted. 1 ” The 
course chosen by the Commission avoids dislocation of the 
industry and continues in effect (with some changes) a set 
of governing criteria which reasonably secures the vital 
public interest in competition and diversification. Such 
considerations of feasibility are clearly reasonable. They 
are the essence of rational judgment in the present situa¬ 
tion, where the problem was one which did not permit of a 
start “from scratch.” 


*3 If, for example, one person were already the licensee of five stations 
in a single area, a limitation, expressed in terms of no-more-than-“X; ,, -per- 
aret vould compel divestiture unless “X” were fixed at five or higher. But 
allowing a licensee five-per-arca would permit inordinately large aggrega- 
tions on j. nationwide scale. 

The CoiXnission thus stated (Report, R. 27): “For a formula, which we 
believe would reasonably limit ownership on such bases, would require ex¬ 
tensive divestment of holdings by existing licensees: it is felt that this would 
be unduly disi» v*ive. On the other hand, if existing licensees are to retain 
their present holdings, no formula can be devised which docs not substan¬ 
tially extend the present maximum limitation on station ownership—a result 
felt to be completely unwarranted in view of the important policy consider¬ 
ations involved.” 
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pervasive effects. Since public opinion on major issues is 
formed and exists on a nationwide basis, effective diver¬ 
sification of viewpoints cannot be achieved merely in rela¬ 
tion to local service areas. * 

The underlying rationale of petitioner’s position on these < 

matters appears to be that a rule limiting multiple owner¬ 
ship cannot be reasonable if it does not equalize the popu¬ 
lations served by the various multiple owners. 12 But, of 
course, the fact that Storer’s stations may not serve as 
large a population as, e.g., the stations licensed to National 
Broadcasting Company, is not the result of any require¬ 
ment in the rule but is rather due to Storer’s own choice of 
the cities in which it has sought and secured licenses. The 
present numerical limitation does not prevent Storer from 
serving as many people as any other licensee. * 

Furthermore, any different rule which utilized popula¬ 
tion served as the governing standard, so that Storer might 
acquire additional stations until its population total 
equalled that of every other multiple owner, would neces¬ 
sarily considerably increase the number of communities in 
w’hich Storer would have control of a scarce outlet of local 
expression. 13 Storer’s position takes no account of this 
facet of the problem. It was the Commission’s reasoned 
judgment that the factor of control of a vital medium of 
local expression is sufficiently important to prohibit such 
expanded holdings. While it might be reasonable to utilize 
a population standard, it is clearly well within the bounds n 
of reasonable judgment to use a standard based upon the 
number of communities in which there is control, 14 par- 

*2 This theory is basic to the contentions already discussed and is made 
clear by Table A to Storer’s brief which compares the populations served 
by it and other multiple owners, as well as gross station revenues, which 
arc closely tied to the populations reached. 

13 And, the smaller the particular cities chosen by Storer, the greater 
would be the number of cities in which it could acquire stations. More¬ 
over, these smaller cities normally have a lesser number of television assign¬ 
ments under the Commission’s allocation plan. 

14 It must also be noted in this connection that with every additional license 
granted to one party, absentee ownership also increases apace. 
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ticularly where that standard does not impose unequal 
population results. 

As stated above, we believe that the Supreme Court; has 
sustained the Commission’s authority to enact the kind of 
limitation here “adopted”, i.e., one based upon numbers 
of stations. (351 U.S. at 203-204.) It is clear that the Com¬ 
mission fully considered basing the rules upon such factors 
as geographical location, population, power, etc., which 
Storer claims must be included in any reasonable rule. 
(Storer Supp. Br. 11-12, 14.) The Commission rejected, 
after careful consideration, alternative proposals wjiich 
would have given weight, for purposes of fixing the maxima, 
to such factors as class and size of stations, geographical 
location and population served. It did so because it con¬ 
cluded, “as a result of a study of the present holdings of 
multiple owners,” that the inclusion of these factors would 
result in a rule which would be “either unsatisfactory or 
unworkable” (K. 26-27). Such a rule, it was found, would 
necessitate either substantial divestment of present hold¬ 
ings by existing licensees or an extreme upward revision 
of the total number of stations to be permitted. 15 The 
course chosen by the Commission avoids dislocation of the 
industry and continues in effect (with some changes) a set 
of governing criteria which reasonably secures the vital 
public interest in competition and diversification. Such 
considerations of feasibility are clearly reasonable. They 
are the essence of rational judgment in the present situa¬ 
tion, where the problem was one which did not permit of a 
start “from scratch.” 

If, for example, one person were already the licensee of five stations 
in a single area, a limitation, expressed in terms of no-more-than-“ X 7 7 -per- 
area would compel divestiture unless “ X 7 7 were fixed at five or higher. But 
allowing a licensee five-per-arca would permit inordinately large aggrega¬ 
tions on a nationwide scale. 

The Commission thus stated (Report, R. 27): “For a formula, which we 
believe would reasonably limit ownership on such bases, would require ex¬ 
tensive divestment of holdings by existing licensees: it is felt that this would 
be unduly disruptive. On the other hand, if existing licensees are to retain 
their present holdings, no formula can be devised which does not substan¬ 
tially extend the present maximum limitation on station ownership—a result 
felt to be completely unwarranted in view of the important policy consider¬ 
ations involved. 7 7 
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The policy judgment expressed by the multiple owner¬ 
ship rules is of the sort which this Court has termed “po¬ 
litical, in the high sense of that abused term.” Pinellas 
Broadcasting Co. v. Federal Communications Commission, 
97 U.S. App. D.C. 236, 238, 230 F. 2d 204, 206, cert, denied 
350 U.S. 1007. And it is the type the Supreme Court has 
held the Commission has full authority to make. The mul¬ 
tiple ownership rules do not take anything away from 
Storer. They do not require it to make changes in its busi¬ 
ness practices. 16 They do interpose a bar to its acquisition 
of additional stations, since it already has the maximum 
number in all categories. But the acquisition of such sta¬ 
tions through Government grant is a privilege, not a right, 
and the Government may properly limit the number of 
channels granted to a single person so as to promote the 
“larger and more effective use of radio.” National Broad¬ 
casting Co. v. United States, 319 U.S. 190, 216. The limi¬ 
tations here imposed are plainly appropriate to that end. 

II. The Commission Complied With the Administrative 

Procedure Act 

Petitioner’s second point (Supp. Br. 15-19) is devoted to 
the contention that the Commission’s Report does not ade¬ 
quately disclose the basis for the particular numerical limi¬ 
tations selected. 17 We believe that petitioner is here seek¬ 
ing to interject an issue not presented by its Petition for 
Review. 

Storer’s supplemental brief states (p. 1) that the Peti¬ 
tion for Review raised three basic objections to the rules, 
one of which is said to be, “That the Multiple Ownership 
Rules are invalid because their basis is not adequately dis¬ 
closed.” However, the points relied on by Storer as a basis 

i® Compare the extensive changes in methods of doing business required 
by the Chain Broadcasting Regulations and by the Interstate Commerce 
Commission’s leasing rules upheld in American Trucking Assns. v. United 
States, 344 U.S. 298. 

17 Although petitioner makes the argument in broader terms, i.e., the al¬ 
leged failure of the Report to disclose the basis for the rules themselves, 
the only issue now before this Court is, as we have shown, supra, the validity 
of the particular numerical limitations. 
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for relief 18 in its Petition for Review (R. 6-7) do not con¬ 
tain this allegation of error, nor is it to be found in the 
“statement of questions presented’’ submitted by Storer 
in its primary brief filed with this Court. 19 It is, there¬ 
fore, a contention which cannot be considered as one of 
Storer’s “other objections to the Multiple Ownership 
Rules” now remaining for decision. 

This asserted error is, in any event, lacking in substance. 
Petitioner appears to recognize, at the outset, that Section 
4(b) of the Administrative Procedure Act, 5 U.S.C. 1003(b), 
which requires the agency to “incorporate in any rules 
adopted a concise general statement of their basis and pur¬ 
pose,” is the controlling provision here (Supp. Br. 15-16). 
But it promptly ignores this standard by citing only cases 
involving agency decisions in adjudicatory proceedings in 
an attempt to suggest that the Commission failed to make 
adequate findings of fact and that such findings are re¬ 
quired. j 

The Administrative Procedure Act does not require that 
rule-making be predicated upon a hearing and findings of 
fact unless the agency is required by other statute to pro¬ 
ceed on that basis. Section 4(b); American Trucking 
Assns. v. United States, 344 TJ.S. 298, 318-320; and see 
Pacific States Box & Basket Co. v. White, 296 U.S. 176,186. 
There is no such statutory requirement applicable here. 20 

It is abundantly plain that the Commission’s Report more 
than satisfies the requirement of Section 4(b) that there be 
a general statement of the basis and purpose of the rujes. 


18 See Section 4, Act of December 29, 1950, Public Law 901, 81st Cong., 
5 U.S.C. 1034, which requires that the Petition for Review contain “a con¬ 
cise statement’’ of “the grounds on which relief is sought.” 

19 The contention first appeared as Point II, pp. 10-14, of Storer’s reply 
brief filed with this Court upon the original hearing of this case. 

20 The only instances of such a requirement in the Communications Act I are 
that changes in frequency or authorized power of a station, or in the times 
of operation, even if accomplished by a rule change, shall not be made unless 
the licensee consents or after a public hearing. Communications Act, Sec¬ 
tion 303(f), 47 U.S.C. 303(f). 





12 


The Report discusses and explains the specific numerical 
limitations adopted for each class of service (R. 30-32). 21 
With respect to television, the existing limitation of five 
stations was retained, the Commission finding that it had 
proven practicable and desirable. The suggestion that the 
television limitation be equated with the AM limitation, on 
the ground that television operations need financial sup¬ 
port from AM operations, was rejected, on the ground that 
the period when television operations were largely sup¬ 
ported by AM profits has generally passed. Furthermore, 
the Commission noted that although television’s potential 
growth is great, there is still a present disparity between 
the number of existing AM and television stations. 

With respect to FM broadcast stations, the limitation of 
six proposed in the Notice of Proposed Rule Making was 
increased to seven, so that the same limitation would be 
applicable to both aural services (R. 31). This was found 
desirable because the great majority of FM stations are 
owned by AM licensees and, for the most part, duplicate 
AM programming. 

The limitation on AM stations, which was the only new 
substantive provision in the rules, was fixed at seven, al¬ 
though the Commission noted that a greater number of 
stations can be accommodated in the FM band and that a 
more stringent limitation on AM might have been justified. 
It decided, however, to permit seven AM stations “in or¬ 
der that present holdings of such stations be not unduly 
disrupted” (R. 31-32). The Commission also noted that 
limiting AM holdings to seven was consistent with the his¬ 
torical development of AM broadcasting, a field in which 
“only a very few parties” had any interests in more than 
seven stations (R. 32). 

In addition, the Report fully discusses the policy consid¬ 
erations underlying the rules and the statutory authority 
for adopting them (R. 21-26), and reviews the comments 


21 It is important to note here the context in -which the Report -was -written. 
The rales adopted were not an innovation. Indeed, in the television field 
no change at all was made in the existing limitation of five stations, which 
has been in effect since 1944. 
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submitted to the Commission and the reasons for accepting 
or rejecting alternative proposals. Thus, all pertinent 
aspects of the amended rules were thoroughly canvassed. 
No more is required. See Van Curler Broadcasting Corp. 
v. United States, decided July 9,1956, — U.S. App. D. C. —, 
— F. 2d —. 

CONCLUSION 

For the foregoing reasons, the order of the Federal Com¬ 
munications Commission should be affirmed. 

Respectfully submitted, 

Victor R. Hansen, 

Assistant Attorney General, 

Daniel M. Friedman, 

Attorney, 

Department of Justice, 

United States of America, 

Warren E. Baker, 

General Counsel, 

\ 

Richard A. Solomon, 

Assistant General Counsel, j 

Daniel R. Ohlbaum, 

Counsel, 

Federal Communications 
Commission. 

November 1956. i 
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United States Court of Appeals 


For the District of Columbia Circuit 


i 

No. 12,065 


STORER BROADCASTING CO., Petitioner , 

v. 

UNITED STATES OF AMERICA, and the FEDERAL 
COMMUNICATIONS COMMISSION, Respondents. 


Petition for Review of an Order of the 
Federal Communications Commission 


To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia: 

Storer Broadcasting Company (hereinafter referred to 
as Storer) presents this, its petition for judiciary review 
of a final order of the Federal Communications Commis¬ 
sion, and in support thereof represents as follows: 


I. 


Nature of the Proceedings 


1. Storer seeks to review and set aside an order of the 
Commission entered in proceedings entitled, “In the Matter 





of the Amendment of Sections 3.35, 3.240 and 3.636 of the 
Rules and Regulations Relating to Multiple Ownership of 
AM, FM and Television Broadcast Stations” (Order 
Serial No. FCC 53-1570, Docket 8967, adopted November 
25, 1953 and released November 27, 1953). These proceed¬ 
ings were initiated on August 19, 1948 by the issuance of 
a Notice of Proposed Rule Making (13 F.R. 5060). 

2. As amended by this Order, the Multiple Ownership 
Rules now provide that ownership of any interest in more 
than seven (7) Standard (AM) Radio; seven (7) FM Radio 
and five (5) Television Broadcast Stations will he consid¬ 
ered by the Commission, without regard to any other fact or 
circumstance, to constitute a concentration of control con¬ 
trary to the public interest, convenience or necessity. 

3. The prohibition established by the Amended Rules is 
absolute and extends to the officers, directors and stock¬ 
holders of controlling corporate interests. The concept of 
“control”, in respect of corporations, is not limited to 
majority voting stock interests, and in the case of corpora¬ 
tions having more than fifty stockholders, all officers, di¬ 
rectors and all holders of one (1%) per cent or more of 
the voting stock are, by definition, within the prohibition 
of the Rules. 

4. Authority to promulgate the Order amending the 
Multiple Ownership Rules is stated by the Commission to 
be derived from Sections 4(i), 303(r), 311, 313 and 314 
of the Communications Act of 1934, as amended, 47 
U.S.C.A. § 151 et $eq. 

5. Sections 4(i) and 303(r) of the Act confer general au¬ 
thority upon the Commission to issue and promulgate regu¬ 
lations not inconsistent with law, which may be necessary 
or desirable to effectuate provisions of the Act. 

6. Section 313 makes applicable to interstate and foreign 
radio communications, all laws of the United States relat¬ 
ing to unlawful restraints of trade and monopoly, and con- 
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fers upon the court of jurisdiction, authority and discre¬ 
tion to revoke the broadcast license of any person adjudged 
guilty of violating the anti-trust laws, in addition to the 
imposition of other penalties or sanctions. 

7. Section 311 directs the Commission to refuse a license 
or permit to any person whose license or permit has been 
revoked by a Court under authority of Section 313. 


8. Section 314 prohibits the acquisition, ownership or 
control of radio broadcast stations or facilities by common 
carriers, the purpose or effect of which is to substantially 
lessen competition, unlawfully restrain commerce, or un¬ 
lawfully create monopoly in commerce. 


9. A copy of the Commission’s Report and Order: (to 
which the Amended Rules are attached) is attached to this 
petition as Appendix A. 


Statement of Jurisdiction 


10. This Court has jurisdiction over the subject matter 
of this petition under Section 4 of the Judiciary Review 
Act of 1950 (5 U.S.C.A. §1031-1042); Section 402(a) of 
the Communications Act of 1934, as amended (47 U.S.C.A. 
§ 151-609); and Section 10 of the Administrative Procedure 
Act of 1946 (5 U.S.C.A. § 1009). 

11. As appears from the Commission’s Report and 
Order, Exhibit A hereto attached, Storer was a party to 
the Rule Making Proceedings in Docket 8967; filed com¬ 
ments and presented oral arguments to the Commission 
en banc, in opposition to the Rules as proposed. 

12. Storer is a “party aggrieved” by reason of the Com¬ 
mission’s Order within the meaning of Section 4 of the 
Judiciary Review Act of 1950, and is further a “person 
suffering legal wrong” and a “person adversely affected 
or aggrieved” by reason of the Commission’s Order within 
the meaning of Section 10 of the Administrative Procedure 
Act of 1946. 
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Facts Upon Which Venue Is Based 

13. Storer (formerly the Fort Industry Company) is a 
corporation organized and existing under the laws of the 
State of Ohio, having its principal place of business in 
Miami, Florida. Storer owns and operates, under license 
of the Commission, five (5) standard radio broadcast sta¬ 
tions; five (5) FM radio broadcast stations, and three (3) 
television broadcast stations. 

14. Storer also owns all of the capital stock of (a) San 
Antonio Broadcasting Company, a Texas Corporation hav¬ 
ing its principal place of business in San Antonio, Texas, 
and (b) Birmingham Broadcasting Company, Inc., an Ala¬ 
bama Corporation, having its principal place of business 
in Birmingham, Alabama. Each of these corporations re¬ 
spectively owns and operates, under license of the Commis¬ 
sion, one (1) standard radio broadcast station and one (1) 
television broadcast station. 

15. Under the Multiple Ownership Rules of the Commis¬ 
sion, Storer is deemed to be the owner and in “control” 
of seven (7) standard radio, five (5) FM radio, and five 
(5) television broadcast stations, under license of the Com¬ 
mission, as follows: 

Radio Broadcast Stations 
Call Letters Location 

WGBS, WGBS-FM Miami, Florida 

WSPD, WSPD-FM Toledo, Ohio 

WJBK, WJBK-FM Detroit, Michigan 

WWVA, WWVA-FM Wheeling, West Virginia 

WAGA, WAGA-FM Atlanta, Georgia 

WBRC Birmingham, Alabama 

KA RO San Antonia, Texas 
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Television Broadcast Stations 


Location 

Toledo, Ohio 
Detroit, Michigan 
Atlanta, Georgia 
Birmingham, Alabama 
San Antonio, Texas 

16. On August 31, 1953, Storer exhibited and filed its 
application with the Commission for construction permit 
for a new television broadcast station to be operated on 
Channel 10 in Miami, Florida. In its application Storer 
represented that it would accept a grant of Channel 10 
in Miami, upon the express condition that it divest itself 
of any and all interest in one of its presently owned tele¬ 
vision broadcast stations to achieve compliance with exist¬ 
ing Multiple Ownership Rules. On November 25, 1953 
(coincident with adoption of its Order amending the Multi¬ 
ple Ownership Rules) the Commission adopted a Memo¬ 
randum Opinion and Order (Serial No. FCC 53-1563) dis¬ 
missing Storer’s application as being in conflict with the 
spirit and purpose of the Multiple Ownership Rules. A 
copy of the Memorandum Opinion and Order is attached to 
this petition as Appendix B. 

17. Approximately twenty (20%) per cent of Storer’s 
voting stock is publicly owned and held by more than 1200 
stockholders in twenty-three states. Storer’s voting stock 
is traded on the “over-the-counter” market and is bought 
and sold daily by the public through licensed dealers in 
securities. Storer has no present or future control over 
whether or not: 


Call Letters 

WSPD-TV 

WJBK-TV 

WAGA-TV 

WBRC-TV 

KEYL-TV 


(a) Any public holder of one (1%) per cent or more 
of its voting stock, now or hereafter possesses or ac¬ 
quires any interest, directly or indirectly, in any other 
standard radio or television broadcast station, or j 
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(b) Any person now or hereafter owning, or in con¬ 
trol of any other standard radio or television broadcast 
station (or any officer or director or holder of one 
(1%) per cent or more of the voting stock of any 
other corporation owning radio or television broadcast 
stations) now is or hereafter becomes a holder of 
Storer voting stock. 

18. Storer is adversely affected and aggrieved by the 
Order of the Commission adopted on November 25, 1953, 
amending the Multiple Ownership Rules, in that: 

(a) Storer is denied the right of a full and fair 
hearing to determine whether its ownership of an 
interest in more than seven (7) standard radio and 
five (5) television broadcast stations, in light of and 
upon a showing of all material circumstances, will 
thereby serve the public interest, convenience and 
necessity. 

(b) The acquisition of Storer’s voting stock by the 
public under circumstances beyond the control of 
Storer, may and could be violative of the Multiple 
Ownership rules, as amended, and result in a forfei¬ 
ture of licenses now held by Storer, wdth resultant 
loss and injury to Storer and to all other Storer stock¬ 
holders. 

Points Relied Upon As the Basis for Relief 

19. The points relied upon as a basis for relief are as 
follows: 

(1) The Rules are unsupported by statutory authority 
and erroneously construe and apply the provisions of Sec¬ 
tions 311, 313 and 314 of the Communications Act of 1934, 
as amended, from which they are stated to derive. 

(a) Application of the Anti-Trust Laws to the radio 
broadcast industry does not authorize or permit the Com- 
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mission to create an absolute numerical proscription 
against the ownership of interest in radio and television 
broadcast stations. 

(b) Numerical proscription necessarily characterizes 
ownership of an interest in excess of the prescribed limit 
as being a specie of monopoly and illegal per se. 

(c) The Rules, in defining concentration of control con¬ 
trary to the public interest by absolute numerical proscrip¬ 
tion, have created a novel measure of the Anti-Trust Laws 
and in so doing have usurped judicial functions reserved 
solely to the Courts. 

(2) The Rules conflict and are inconsistent with: the 
statutory mandate that the Commission grant applications 
for radio and television broadcast stations if the public 
interest, convenience or necessity will be served thereby. 

(3) The Rules, in denying the right to make application 
for radio and television broadcast stations and to have a 
hearing thereon as prescribed bv statute, constitute a de¬ 
nial of due process of law under the Fifth Amendment of 
the Constitution. 

(a) In creating an absolute numerical proscription, 
the Commission has established a conclusive presump¬ 
tion that ownership in excess of the prescribed limit 
is unlawful. 

(b) Numerical proscription, having no rational re¬ 
lationship to the National Anti-Trust policy, is a de¬ 
nial of due process. 

(4) The Rules, in considering the ownership of one (1%) 
per cent or more of the voting stock of a broadcast licensee 
corporation as equivalent to ownership, operation or con¬ 
trol of the station, are unreasonable and bear no rational 
relationship to the national Anti-Trust policy. 

(a) The existence of “control” must be determined 
by the facts and circumstances in each individual case. 
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Relief Prayed For 


20. Wherefore, Petitioner respectfully prays: 

(1) That upon final hearing and review, this Court will, 
hv appropriate Order, Judgment or Decree, forthwith set 
aside and declare unlawful and without force or effect, the 
Order of the Commission adopted November 25, 1953 in 
Docket 8967, together with the Multiple Ownership Rules 
promulgated thereby, insofar as and to the extent that said 
Order and Multiple Ownership Rules: 

(a) Deny the right to a full and fair hearing to de¬ 
termine whether ownership, operation or control of 
more than seven (7) standard radio, seven (7) FM 
radio, and five (5) television broadcast stations, upon 
application therefor, will serve the public interest, con¬ 
venience or necessity. 

(b) Provide that ownership of one (1%) per cent or 
more of the voting stock of a corporation shall be con¬ 
sidered as equivalent to ownership, operation or con¬ 
trol of such station in determining the existence of a 
concentration of control contrary to the public interest, 
convenience or necessity. 

(2) That the Court will grant such other or further re¬ 
lief as to this Court appears meet and just. 

Respectfully submitted, 

Storer Broadcasting Company 

By (Signed) Thomas H. Wall 
Thomas H. Wall 
Dow, Lohnes and Albertson 
Munsey Building 
Washington 4, D. C. 

Telephone: Sterling 3-1000 
Attorney for Petitioner 
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Of Counsel 

Dow, Lohnes and Albertson 
Munsey Building i 

Washington 4, D. C. 

Telephone: Sterling 3-1000 

John B. Poole 
Poole, Warren & Littell 
924 Ford Building 
Detroit 26, Michigan 

John E. McCoy 
1005 Kane Concourse 
Bay Harbor Island 
Miami Beach 41, Florida 

Dated: January 22, 1954 

i 

Verification 
District of Columbia ss : 

i 

John E. McCoy, being first duly sworn, deposes and 
states that he is Secretary of Storer Broadcasting Com¬ 
pany, Petitioner; that he is conversant with its affairs and 
operations, including the matters set forth in the Petition 
herein; that he has read the foregoing Petition for Review 
and that the statements of fact contained in said Petition 
for Review are true and correct. 

(Signed) John E. McCoy 

John E. McCoy 

i 

Subscribed and sworn to before me this 22nd day of 
January, 1954. 

(Signed) Joseph E. Keller 
Notary Public 

(seal) 

My Commission expires February 1, 1955. 
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[Appendix A attached to the Petition for Review, the Re¬ 
port and Order of the Commission, Docket No. 8967, is not 
printed here but appears at pages 21 through 38 of this 
Joint Appendix] 


APPENDIX B ATTACHED TO PETITION FOR 

REVIEW 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

FCC 53-1563 
97834 

In re Application of 
Storer Broadcasting Company 
Miami, Florida 

For Construction Permit for 
New Television Broadcast Station 

Memorandum Opinion and Order 

By the Commission: 

Commissioner Hennock not participating. 

1. The Commission has before it a “Motion to Dismiss”, 
addressed to the subject application and tiled on Septem¬ 
ber 8, 1953, by WKAT, Inc., an applicant for Channel 10 
in Miami. An “Opposition to Motion to Dismiss” was filed 
on September 14, 1953 by Storer Broadcasting Company. 

2. Storer is the licensee of WJBK-TV in Detroit, WSPD- 
TV in Toledo and WAGA-TV in Atlanta. In addition, it 
owns 100% of the stock of the licensees of KEYL (TV) in 
San Antonio and WBRC-TV in Birmingham. It thus owns 
or controls the maximum number of television stations per¬ 
mitted under common ownership by Section 3.636(b) of 
the Commission’s Rules. The subject application for Chan¬ 
nel 10 in Miami contains representations and agreements 
by Storer that, in the event its application is granted, 
Storer will divest itself of all interest in one of the existing 
television stations it owns or controls, and that it will ac¬ 
cept a grant of the application subject to the express con¬ 
dition that it divest itself of all interest in one of the said 
stations. Storer describes its application, however, as “not 
contingent”. 
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3. Immediately prior to Storer’s acquisition of control of 
the Birmingham station, it owned or controlled the other 
four stations listed in paragraph “2”, above. In addition, 
it had pending television applications for channels in 
Wheeling, West Virginia-Steubenville, Ohio, and in Miami, 
Florida. WSTV, Inc., Storer’s competing applicant in 
Wheeling-Steubenville, petitioned the Commission and re¬ 
quested that Storer be directed to elect which of its pending 
applications it desired to prosecute. In a Memorandum 
Opinion of January 29, 1953, we held that Storer’s applica¬ 
tions for Miami and Wheeling-Steubenville w r ere inconsis¬ 
tent and conflicting with each other within the meaning of 
Section 1.362 of our Rules. 1 However, we viewed thei par¬ 
ticipation by Storer in a pending rulemaking proceeding 
(Docket 8967) (in which it urged that Section 3.636 (b) 2 
be amended to permit the ownership of at least seven tele¬ 
vision stations by any person) as a request for waiver of 
or exception to the multiple ownership rules within the 
meaning of Section 1.361(c) 3 of our Rules, and, according¬ 
ly, we did not then require Storer to elect which of its two 

1 Section 1.362 Inconsistent or conflicting applications. When an applicant 
has an application pending and undecided, no other inconsistent or conflicting 
application filed by the same applicant, his successor or assignee, or on be¬ 
half or for the benefit of said applicant, will be considered by the Commission. 

2 Section 3.636 Multiple Ownership, (b) No person (including all persons 
under common control) shall, directly, or indirectly, own, operate, or control 
more than one television broadcast station, except upon a showing (1) that 
such ownership, operation, or control would foster competition among tele¬ 
vision broadcast stations or provide a television broadcasting service distinct 
and separate from existing services, and (2) that such ownership, operation, 
or control would not result in the concentration of control of television broad¬ 
casting facilities in a manner inconsistent with public interest, convenience, or 
necessity: Provided, however, That the Commission will consider the owner¬ 
ship, operation, or control of more than five television broadcast stations to 
constitute the concentration of control of television broadcasting facilities in 
a manner inconsistent with public interest, convenience, or necessity. 

3 Section 1.361 Defective applications, (c) Applications which are not in 
accordance with the commission’s Eules, Eegulations or other requirements 
will be considered defective unless accompanied either (1) by a petition to 
amend any rule or regulation with which the application is in conflict, or (2) 
by a request of the applicant for waiver of or an exception to, any rule, regu¬ 
lation or requirement with which the application is in conflict. Such request 
shall show the nature of the waiver or exception desired and set forth the 
reasons in support thereof. [This rule reads as it did prior to amendment on 
November 4, 1953]. 
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applications it wished to pursue or, failing such election, 
dismiss the latest filed of the two applications. We thus 
retained both of Storer’s applications on file pending final 
determination of the rulemaking proceeding previously re¬ 
ferred to, pointing out, however, that such retention did not 
require the suspension of the processing of any applica¬ 
tions competing with its Wheeling-Steubenville application, 
the later filed of its two applications. That case being one 
of first impression, we afforded Storer a period of 30 days 
to elect which of the two applications it wished considera¬ 
tion be given. In re Applications of WSTV, Inc., et al., 8 
Pike and Fischer R. R. 854. Thereafter, and after our de¬ 
nial of Storer’s petition for reconsideration and stay (9 
Pike and Fischer R. R. 175). Storer requested dismissal of 
both the Wheeling-Steubenville and the Miami applications, 
and acquired control of the Birmington station. 

4. In requesting that the Storer application not be ac¬ 
cepted for filing, petitioner (WKAT) alleges, in general, 
that the application is fatally defective in that it is in con¬ 
travention of Section 3.636(b); that, if the proposal is per¬ 
mitted to stand, it will nullify the multiple ownership rule 
and reduce the Commission’s orderly processes in consid¬ 
ering competitive television applications to a state of chaos; 
that hearing processes would become more protracted by 
the addition of other parties to the proceeding and that 
applicants could file in excess of five applications, repre¬ 
senting, only, that they would surrender any construction 
permits in excess of the number permitted by the Commis¬ 
sion’s Rules; that Storer does not present to the Commis¬ 
sion at this time a plan of divestment -which can be as¬ 
sessed by the Commission; that there is no assurance what¬ 
ever that Storer can divest itself of one of its holdings and 
that, if it could, that the transferee thereof would be quali¬ 
fied under the Communications Act as a licensee; and that 
the effect of the Commission’s actions in dismissing the 
Wheeling-Steubenville application and the prior Miami 
applications were dismissals with prejudice. 

5. In its opposition, Storer alleges, in general, that its 
statement concerning its intention to dispose of one of its 
present stations in the event of a grant of its Miami appli¬ 
cation constitutes an unequivocal proposal to comply with 
the multiple ownership rules; that it has an historical and 
current interest in serving the public of the Miami area; 
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that the WSTV, Inc., decision requiring it to elect between 
two conflicting and inconsistent applications is not applica¬ 
ble to the instant case where there is but one non-conflicting 
application before the Commission; that the Commission 
has consistently found that a proposal to divest an existing 
station upon the grant of an application satisfies the re¬ 
quirements of the multiple ownership rule in cases where 
a conflict would otherwise exist; that it does not propose to 
own, operate or control more television stations than per¬ 
mitted by the Commission’s multiple ownership rule; that 
compliance with the Commission’s ownership rules does 
not require that a proposal to dispose of an existing station 
in the event of a grant be accompanied by all conceivable 
detail concerning such proposed disposition; and that it 
has filed a complete and proper application upon which it 
is entitled to a comparative hearing with other mutually 
exclusive applications. 

6. As indicated above, we have held that Storer could 
not own four television stations and prosecute applications 
for two additional stations. Storer now urges that it be 
permitted to own five television stations and prosecute its 
application for another station. Aside from the reasons 
set forth below, the illogic and untenability of Storer’s 
position is apparent on its face. We are of the view that 
Storer’s present proposal does more violence to the spirit 
and purposes of Section 3.636(b) than the proposal we 
considered in the WSTV, Inc., decisions, supra. 

7. We agree with Storer’s contention that there being 
but one application before us, it is not inconsistent with any 
other pending Storer application and that Section 1.362 of 
our Rules is not applicable. It is equally clear, however, 
that in our decision in the WSTV, Inc., cases, we did not 
base our conclusions solely upon the above rule. In those 
cases, we were concerned also with the possible effect a 
contrary holding would have on the Commission’s proced¬ 
ures for processing applications, particularly in the tele¬ 
vision service. As we stated in our first decision in 8 Pike 
and Fischer R. R. 854: 

“A contrary rule would permit applicants to flood 
this Commission’s processing line and its hearing 
docket with multiple applications many of which qould 
not be granted under the rules. Such multiple applica¬ 
tions, if entitled to consideration, would delay the 
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processing of applications which could otherwise be 
granted. Hearings would be required to be held on the 
applications of such multiple applicants in situations 
where we could not grant such applications. ********.»> 

We are of the view that while the above-entitled aoplica- 
tion is not inconsistent with any other Storer application 
within the meaning of Section 1.362 of our Rules, process¬ 
ing and consideration thereof by the Commission would be 
inconsistent with its holding in the WSTV , Inc., decisions, 
with its policy enunciated thereunder, and with the spirit 
and purposes of Section 3.636(b) of our Rules. 

8. Storer’s proposal to accept a grant of its application 
on condition that it dispose of one of its five television 
stations merely repeats one of the proposals it urged when 
it held four stations and had two applications pending be¬ 
fore us. That proposal was rejected before, 9 Pike and 
Fischer R. R. 175, 178 (fn. 6), and we are of the view that 
it is untenable now. For, acceptance of this proposal would 
permit the owner of five television stations to file an un¬ 
limited number of applications on the grounds that each 
time we granted an application we could attach the pro¬ 
posed condition. This could go on ad infinitum , disrupt en¬ 
tirely our processing procedures, be manifestly unfair to 
competing applicants, delay a first or additional television 
service in a number of communities, and encourage traffick¬ 
ing in licenses. It is clear to us that to permit such a situa¬ 
tion to exist would not be in the public interest. 

9. Storer has cited a number of instances wherein the 
Commission granted construction permits or transfers of 
control conditioned upon the disposition of an existing 
station. It is to be noted, however, that those applications 
did not involve Section 3.636(b) of our Rules. Those were 
cases in which the applicant sought another station in the 
same community on condition that he wmuld dispose of his 
existing station. They did not involve multiple applications, 
did not do violence "to our processing procedures, did not 
involve competing applicants and did not delay the estab¬ 
lishment of a first or additional service in the community. 
A more analogous reference w r ould be the decisions we have 
issued pursuant to Section 1.371, footnote 10, subsection 
2(c) of our Rules w’hich reads as follows: 


14 



“An application by a licensee or the permittee of a 
television broadcast station which seeks to modify an 
outstanding license or permit to specify a channel 
other than that authorized in said license or permit 
will not be accepted for filing by the Commission, with 
the exception of applications filed pursuant to Commis¬ 
sion Show Cause Orders.” 

In applying Subsection 2(c), we stated In re Petition of The 

Vindicator Publishing Company, 8 Pike and Fischer R. R. 

328: i 

“Paragraph (k) [now 2(c)] has been adopted to ef¬ 
fectuate the expeditious development of television pur¬ 
suant to the Table of Assignments. It prevents the 
waste of valuable television channels by insuring that 
the holder of a construction permit will either proceed 
with its existing authorization, or make that channel 
available to others before seeking to institute proceed¬ 
ings looking towards a grant on another channel. Peti¬ 
tioner could not, of course, simultaneously be given a 
construction permit or license for two different chan¬ 
nels in the same community (Section 3.636 of the Pules 
and Regulations). Petitioner does not challenge the 
validity of that basic rule. The rule which prevents an 
applicant from holding one channel while trying to ob¬ 
tain another is clearly reasonable on its face. 4 It is a 
reasonable procedural method of implementing both 
the purpose of Section 3.636 and the equitable and effi¬ 
cient processing of applications. Nor is the rule shown 
to be inequitable in this situation. Petitioner seeks to 
do exactly what the rule is intended to prevent, namely 
to stand astride two channels at the same time. ****** 


■* Since the rule is procedural, notice of proposed rule making was not 
required. See Section 4(a), Administrative Procedure Act.” ; 


The analogy to Subsection 2(c), above, is pertinent since 
there, too, we were concerned with a situation where an ap¬ 
plicant might “straddle” two channels, adversely affect our 
processing procedures, do inequity to other applicants, and 
delay television service in a community. In the Vindicator 
case, the permittee sought another channel in lieu of the 
one granted to it while there was a pending application 
for the unassigned channel. There was no proposal by the 
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permittee to cancel the existing authorization. We refused 
to accept its application, as we did In re Application of 
Broadcast House Inc. (FCC 53-1427), where there were 
four applicants for the unassigned channel. And In the 
Matter of Amendment of Subsection 2(c) of Footnote 10 
etc., (53-1426), we denied a petition to amend Subsection 
2(c) on grounds similar to those set forth in the Vindicator 
case. 

10. With respect to petitioner’s contention that our ac¬ 
tions in dismissing Storer’s Wheeling-Steubenville appli¬ 
cation and its prior Miami application were dismissals 
with prejudices, we are not in accord. Those applications 
were dismissed pursuant to Section 1.366 of our Rules 
which provides, in pertinent part, that “Any application 
may be dismissed without prejudice as a matter of right 
prior to the designation of such application for hearing”. 
However, in light of the Commission’s final determination 
of the rulemaking proceedings in Docket 8967, adopted the 
same date of this Memorandum Opinion and Order, in 
which the Commission did not adopt Storer’s proposed 
amendment to Section 3.636 of its Rules, no basis exists for 
the retention of Storer’s application in the Commission’s 
pending files. Accordingly, it will be returned forthwith- 

11. In light of the above, It Is Ordered, That the applica¬ 
tion of Storer Broadcasting Company for Channel 10 in 
Miami, Florida Is Dismissed. 

Federal Communications Commission 

Wm. P. Massing 
Acting Secretary 

Adopted: November 25, 1953 
Released: November 30, 1953 
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BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D. C. 1 

Docket No. 8967 

In the Matter of 

The Amendment of Sections 3.35, 3.240, and 3.640 of the 
Rules and Regulations Relating to Multiple Ownership 
of AM, FM and Television Broadcast Stations. 

Notice of Proposed Rule Making 

1. Notice is hereby given of proposed rule making in the 
above-entitled matter. 

2. The Commission proposes to amend Sections 3.35, 
3.240 and 3.640 of its Rules and Regulations in the manner 
set forth in the attached Appendix. 

3. The proposed rules are issued under the authority of 

Sections 303(r), 311, 313 and 314 of the Communications 
Act of 1934. ; 

4. Any interested person who is of the opinion that the 
proposed amendments should not be adopted, or should not 
be adopted in the form set forth, may file with the Commis¬ 
sion on or before September 27, 1948, a written statement 
or brief setting forth his comments. Persons desiring to 
support the rule may also file comments by the same date. 
The Commission will consider all comments, briefs and 
arguments presented before taking final action with respect 
to the proposed rules. 

6. Fifteen copies of each brief or written statement 
should be filed as required by Section 1.764 of the Commis¬ 
sion’s Rules and Regulations. 

Federal Communications Commission 

T. J. Slowie 
Secretary 

Adopted: August 18,1948 
Released: August 19,1948 
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APPENDIX* 


3.35 Multiple Ownership—(a) No license for a standard 
broadcast station shall be granted to any person (including 
all persons under common control 1 ) if 

(1) such person directly or indirectly owns, operates, or 
controls another standard broadcast station located in the 
same community or in another community in the same 
metropolitan district or if such person directly or indirectly 
owns, operates, or controls another standard broadcast sta¬ 
tion with a substantial overlap in the service area of such 
stations. In determining what constitutes substantial over¬ 
lap consideration will be given to the facts of each case with 
particular reference to such factors as the classes of sta¬ 
tions involved, geographic extent of overlap, location of 
centers of population, distribution of population, other com¬ 
petitive service to the overlap area, location of trade areas, 
metropolitan districts, and political boundaries, areas and 
populations to which the service of the station directed (as 
indicated by commercial business of the station, news broad¬ 
casts, sources of programs and talent, nature of programs, 
coverage claims, and listening audience), and location of 
main and secondary studios: or 

(2) such person or any stockholder, officer or director of 
such person directly or indirectly owns any interest in, or 
is an officer or director of, another standard broadcast sta¬ 
tion located in the same community or in another com¬ 
munity in the same metropolitan district: or 

(3) such person, or any stockholder, officer or director of 
such person, directly or indirectly owns, operates, controls, 
or has any interest in, or is an officer or director of any 
other standard broadcast station if the grant of such license 
would result in a concentration of control of standard 
broadcasting in a manner inconsistent with public interest, 
covenience, or necessity. In determining whether there is 
such a concentration of control, consideration will be given 
to the facts of each case with particular reference to such 
factors as the size, extent and location of areas served, the 

* The proposed provisions of Sections 3.240 and 3.640 relating to multiple 
ownership of FM and Television broadcast stations are not set forth in the 
Appendix. They are the same as Section 3.35 except as noted. 

l The word “control” as used herein is not limited to majority stock 
ownership but includes actual working control in whatever manner exercised. 
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number of people served, classes of stations involved, and 
the extent of other competitive service to the areas in ques¬ 
tion. The Commission, however, will in any event consider 
that there would be such a concentration of control contrary 
to the public interest, convenience or necessity for a person 
directly or indirectly to own, operate or control more than 
seven standard broadcast stations, 2 or for any person or 
any of its stockholders, officers or directors to have a direct 
or indirect interest in, or be stockholders, officers, or 
directors of, more than fourteen standard broadcast 
stations. 3 

3 If such person controls directly or indirectly fewer 

than seven standard broadcast station (referred to 
in the table below as “Number of Stations Controlled”) or 
if such person or any of its stockholders, officers or directors 
have a direct or indirect interest in or are stockholders, 
officers or directors of fewer than fourteen standard broad¬ 
cast station (referred to in the table below as “Number of 
Stations with Interest Less than Control) the maximum 
limitation shall be as follows: 

Then the Maximum 
Number of Stations with 
Interest~Less Than 
Control May Be: 

0 

1 or 2 
3 or 4 
5 or 6 
7 or 8 
9 or 10 
11 or 12 
13 or 14 


2 Six in the case of FM and five in the case of Television. 

3 Twelve in the case of FM and ten in the case of Television. 


If the Number 
of Stations 
Controlled Is 

7 

6 

5 

4 

3 

2 

1 

0 


19 



3 


6 

5 

4 

3 

2 

1 

0 


For FM 

The Table is as Follows 

0 

1 or 2 
3 or 4 
5 or 6 
7 or 8 
9 or 10 
11 or 12 


5 

4 

3 

2 

1 

0 


For TV 

The Table is as Follows 

0 

1 or 2 
3 or 4 
5 or 6 
7 or 8 
9 or 10 


(b) In applying the provisions of subsection (a) hereof 
to the stockholders of a corporation which has more than 
50 voting stockholders, only those stockholders need be con¬ 
sidered who are officers or directors or who directly or in¬ 
directly own 1% or more of the outstanding voting stock. 

(c) The effective date of this rule shall be postponed until 
January 1, 1953 for existing situations which are in conflict 
with the rule in order to permit the orderly disposition of 
interests. This extension will not be applicable to any case 
where complete disclosure of all facts was not made to the 
Commission on or before August 19, 1948. 

327 FCC 53-1570 

97842 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 8967 
In the Matter of 

The Amendment of Sections 3.35, 3.240 and 3.636 of the 
Rules and Regulations relating to Multiple Ownership 
of AM, FM and Television Broadcast Stations 
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Report and Order 

By the Commission: Commissioner Hennock concurring 
in part and dissenting in part and issuing a statement. 

I 

1. This proceeding involves a proposal to amend 
Sections 3.35, 3.240 and 3.636 (formerly 3.640) of the Com¬ 
mission’s Rules and Regulations which relate respectively 
to multiple ownership of AM, FM and television broadcast 
stations. 

2. The proceeding was instituted by the issuance of a 
Notice of Proposed Rule Making on August 19, 1948 (13 
iF.R. 5060). The following parties submitted -written 
comments with respect to the proposed amendments and 
also participated in the oral argument held before the Com¬ 
mission en banc on January 17,1949: Paramount Pictures, 
Inc., Balaban and Katz Corporation and Gulf Theatres, 
Inc. (the “Paramount group”); Columbia Broadcasting 
System, Inc.; the Fort Industry Company; KMMJ, Inc., 
Salt Lake City Broadcasting Corporation, Trans-America 
Television Corporation and Universal Broadcasting Com¬ 
pany (the “McKenna group”); and National Broadcasting 
Company, Inc. In addition, written comments were sub¬ 
mitted by Mr. E. B. Craney and Mr. Arthur W. Scharfeld. 

3. The parties to this proceeding have raised numerous 
objections to the proposed amendments. These objections 
fall generally into two categories. The first group 
challenges the authority of the Commission to adopt rules 
of general applicability dealing with the subject multiple 
ownership of broadcast stations, while the second group 
objects to specific provisions of the proposed amendments. 
We shall first take up the arguments of the former group. 

4. There has been general agreement among the parties 
to this proceeding that in order to guard against monop¬ 
olistic tendencies and to preserve competition in the broad¬ 
casting industry the Commisison can and should, in the 
exercise of its licensing functions, give consideration to 
the multiple ownership of stations. Nevertheless, it has 
been argued that the Commission must announce the gen¬ 
eral principle of law governing the multiple ownership of 
broadcast stations on a case-to-case basis only and that 
the Commission is here precluded from issuing rules of 
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general applicability. This argument, however, fails to 
consider the specific rule making powers conferred 
328 on this Commission by the Communications Act, 1 
and the consistent rulings of the courts sustaining 
the rule making powers of this Commission, as well as 
other government agencies. 2 Under the Communications 
Act, the Commission has full authority to adopt rules 
giving effect to the principles that will apply in licensing 
radio stations pursuant to the statutory touchstone of 
“public convenience, interest and necessity.” Such rules 
are designed to implement and enforce the Act and to 
announce publicly Commission policy with respect to 
factors which may warrant a denial of a license because 
they are incompatible with the policies and purposes of the 
Act. The rule making powers conferred on the Commis¬ 
sion, expressly set forth in Sections 4(i) and 303(r) of the 
Act, not only authorize the adoption of rules but 
affirmatively direct the Commission to make such regula¬ 
tions as may be necessary to carry out the provisions of 
the Act. In addition to its rule making powers, the Com¬ 
mission may proceed on a case-to-case basis so that the 
policies and purposes of the Act will be implemented 
within the framework of particular cases. The choice 


1 Section 4(i) provides: 

“ (i) The Commission may perform any and all acts, make such rules 
and regulations and issue such orders, not inconsistent with this Act, as 
may be necessary in the execution of its functions. *' 

Section 303(r) provides: 

“Except as otherwise provided in this Act, the Commission from time 
to time, as public convenience, interest, or necessity requires, shall— 

•**#*# 

“ (r) Make such rules and regulations and prescribe such restrictions 
and conditions, not inconsistent with law, as may be necessary to cany- 
out the provisions of this Act, or any international radio or wire com¬ 
munications treaty or convention, or regulations annexed thereto, includ¬ 
ing any treaty or convention insofar as it relates to the use of radio, to 
which the United States is or may hereafter become a party.” 

2 National Broadcasting Company v. United States, 319 U.S. 190, affirming 
47 F. Supp. 940; Columbia Broadcasting System V. United States. 31 r» US. 
407, 420-421; Heitmcycr v. Federal Communications Commission, 68 App. 
D.C. 180, 95 F. (2d) 90; Ward v. Federal Communications Commission, 71 
App. D.C. 166, 108 F. (2d) 486; cf. Stahlman v. Federal Communications 
Commission, 75 App. D.C. 176, 126 F. (2d) 124; Securities & Exchange Com¬ 
mission v. Chenery Corp., 332 U.S. 194; Lichter v. United States, 334 U.S. 742. 
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between these alternative techniques for the implementa¬ 
tion of the Act must be determined in light of all the 
relevant considerations presented by the particular 
problem. The Supreme Court in Securities and Exchange 
Commission v. Chenery Corp. 332 U.S. 194, 203-204, stated: 


329 . . an administrative agency must be equipped to 

act either by general rule or by individual order. To 
insist upon one form of action to the exclusion of the 
other is to exalt form over necessity. 


“. . . There is thus a very definite place for the case- 
by-case evolution of the statutory standards and the 
choice made between proceeding by general rule or 
by individual ad hoc litigation is one that lies primarily 
in the informed discretion of the administrative 


agency. See Columbia Broadcasting System v. Z7, 


316 U.S. 407, 421. ,,2a 


Our determination here that the problems presented by the 
multiple ownership of broadcast stations are best resolved 
by the promulgation of rules of general applicability is 
made on the basis of the knowledge and experience 
acquired by this Commission over a period of more than 
a decade in the handling of these problems. 3 

5. The provisions of Sections 3.35, 3.240 and 3.636 
governing the multiple ownership of broadcast stations 
and the amendments thereof proposed in this proceeding 
were promulgated pursuant to the general rule making 
authority contained in Sections 4(i) and 303(r) of the Act 
and are designed to implement the Congressional policy 

2a In at least three cases in recent years the courts have expressly rejected 
arguments that the Federal Communications Commission should act on a case- 
by-case basis rather than by adopting general rules specifying in advance the 
circumstances, under which it will or will not grant licenses. National Broad¬ 
casting Company v. Federal Communications Commission, 319 U.S. 190 (Chain 
Broadcasting Regulations); Felman v. United States, (N.D. Ill., Civil No. 
49C227, aff’d, 339 U.S. 973 (Reserve time Rules); American Broadcasting v. 
U. S. (110 F. Supp. 374 (S.D. N.Y.)) (Lottery Rules). 

s In 1940 the Commission adopted a multiple ownership rule for FM broad¬ 
casting stations (5 F.R. 2384); multiple ownership rules for television were 
adopted in 1941 (6 F.R. 2284); multiple ownership rules for AM broadcasting 
stations were adopted in 1943 (8 F.R. 16065). These rules have been repotted 
to Congress and discussed in hearings but Congress has never taken action to 
abolish or circumscribe the Commission's authority to issue such rules. 
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against monopoly enunciated specifically in Sections 311 
and 313 of the Communications Act. Parties to this pro¬ 
ceeding have urged that the promulgation of these rules 
by this Commission is an attempt to enforce the anti-trust 
laws of the United States which function Congress has 
delegated to the Department of Justice. This contention 
has been advanced before, and expressly rejected by the 
courts. Thus, in Mcunsfield Journal Co. v. Federal Com¬ 
munications Commission , 86 U.S. App. D.C. 102, 180 F. 
(2d) 28, the court stated: 

330 “Appellant argues that this amounts to enforcement 
of the anti-trust laws. But whether appellant has been 
guilty of a violation of these laws is not here in issue. 
The fact that a policy against monopoly has been made 
the subject of criminal sanction by Congress as to 
certain activities does not preclude an administrative 
agency charged with furthering the public interest 
from holding the general policy of Congress to be 
applicable to questions arising in the proper discharge 
of its duties. # * * Monopoly in the mass communica¬ 
tion of news and advertising is contrary to the public 
interest, even if not in terms proscribed by the anti¬ 
trust laws.” 4 

6. Nor do we find merit in the contention that Section 
9(a) of the Administrative Procedure Act, 5 U.S.C., 
Section 1008, which provides that “no sanction shall be 
imposed or substantive rule or order be issued except 
within the jurisdiction delegated to the agency and as 
authorized by law”, prohibits the adoption of these rules. 
The legislative history of Section 9(a) leaves no doubt 
that the Section was not intended to prevent an agency 
from adopting rules which it would be otherwise authorized 
to issue but was merely designed to “afford statutory 
recognition for the basic rule of law embodied in judicial 
decisions.” Senate Judiciary Committee Print, June 1945, 
in Sen. Doc. No. 248, 78th Cong. 2d Sess., p. 34. 5 

■♦See also National Broadcasting Company v. United States, 319 U.S. 190; 
Southern Steamship Company v. National Labor Belations Board, 316 U.S. 31. 

5 The Attorney General’s Manual on the Administrative Procedure Act 
makes it clear that the purpose of Section 9(a) was to prevent administrative 
agencies from imposing sanctions or adopting substantive rules which had not 
been specifically or generally authorized by Congress. See also Senate Report 
on S. 7 in Sen. Doc. 248, 79th Cong. 2d Sess., p. 211; and House Report on 
S. 7 in Sen. Doc. 248, 79th Cong. 2d Sess., p. 274. 



I 


331 

i 

7. The objections advanced by the parties to this pro¬ 
ceeding against the specific provisions of the amended rules 
are considered below. 

i 

8. We need not here take up those arguments directed to 
the overlap and allied provisions of the outstanding pro¬ 
posal (subsections (1) and (2)). We have determined 
not to effectuate, at this time, any changes with respect 

to overlap. We recognize that some changes may 
331 well be desirable, but recent developments, par¬ 
ticularly in television,® compel reconsideration of 
the entire overlap question. While certain features of 
the outstanding proposal are unrelated to these develop¬ 
ments and would appear to merit adoption, it is felt that 
such a piecemeal approach is inappropriate. Accordingly, 
we take no action here changing the present provisions of 
our rules governing overlap situations. 

9. We turn now to the objections to the proposed pro¬ 
visions which deal with the total number of stations in 
which a licensee should be permitted to have an interest. 
The proposed rules provide that the determination whether 
the grant of a license would result in a concentration of 
control of broadcasting facilities inconsistent with the 
public interest will depend on the facts of each case; and 
the factors which the Commission will consider in making 
that determination are set forth with particularity. It is 
further provided that the Commission will consider the 
ownership, operation or control directly or indirectly; of 
more than 7 AM, 6 FM or 5 TV broadcast stations by any 
person to constitute a concentration of control contrary to 
the public interest. It is also provided that no person or 
any of its stockholders, officers or directors may have a 
direct or indirect interest in or be stockholders, officers or 
directors of more than 14 AM, 12 FM or 10 TV broadcast 
stations. Tables are also included in the rules which 
specifically set forth the maximum number of stations in 


6 Involved here is the question of determining the extent of overlap—that 
is, the population and area encompassed by the overlap. As brought out in 
the Sixth Report and Order (pars. 85, 88, 90, 91) and several recent cases 
(J» re Application of Westinghouse Stations, Inc., 8 Pike & Fischer RR 381; 
In re Application of Louis Wasmer, 9 Pike & Fischer RR 713), this presents 
a particularly difficult problem in television because of the technical data 
available and the rules drafted on the basis of such limited data. 
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which any person or its stockholders, officers or directors 
may have interests less than control. 

10. One of the basic underlying considerations in the 
enactment of the Communications Act was the desire to 
effectuate the policy against the monopolization of broad¬ 
cast facilities and the preservation of our broadcasting 
system on a free competitive basis. See Federal Com¬ 
munications Commission v. Sanders Brothers Radio 
Station, 309 U.S. 470. This Commission has consistently 
adhered to the principle of “diversification” in order to 
implement the Congressional policy against monopoly and 

in order to preserve competition. That principle 
332 requires a limitation on the number of broadcast 

stations which may be licensed to any person or to 
persons under common control. It is our view that the 
operation of broadcast stations by a large group of diver¬ 
sified licensees will better serve the public interest than 
the operation of broadcast stations by a small and limited 
group of licensees. The vitality of our system of broad¬ 
casting depends in large part on the introduction into this 
field of licensees who are prepared and qualified to serve 
the varied and divergent needs of the public for radio 
service. Simply, stated, the funda mental purpose of this 
facet of the multiple ownership rules ilTt o prom ote diver- 
sification of ownership in ofderimigximiz e div ersification 
of program and' service viewpoints as well as to prevent 
any undue concentration of economic power contrary-to- the 
public interest^ In this connection, we wish Td~emphasi2e 
that by such rules diversification of program services is 
furthered without any governmental encroachment on what 
we recognize to be the prime responsibility of the broad¬ 
cast licensee (See Section 326 of the Communications 
Act). It is to effect this purpose that the foregoing 
specific limitation on the number of stations that may be 
owned, operated or controlled by any person, has been 
included in the multiple ownership rules. 7 

11. In view of the arguments advanced by some parties 
that the proposed rules are arbitrary in that they give no 

" Such limitations have been in effect for the FM and TV service since the 
multiple ownership rules for those services were adopted. The original limit of 
three television stations was subsequently raised to 5 in the light of changed 
conditions. 
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effect to class and size of stations, geographical locations, 
populations served, and similar factors, we have considered 
alternatives to the outstanding proposal. 8 9 But as a result 
of a study of the present holdings of multiple 
333 owners, we have concluded that any proposal to 
limit multiple ownership on the basis of such factors 
as class of station or geographical location, is either un¬ 
satisfactory or unworkable. 0 For a formula, which we 
believe vrould reasonably limit ownership on such bases, 
would require extensive divestment of holdings by existing 
licensees: it is felt that this would be unduly disruptive. 
On the other hand, if existing licensees are to retain their 
present holdings, no formula can be devised which does not 
substantially extend the present maximum limitation on 
station ownership—a result felt to be completely un¬ 
warranted in view of the important policy considerations 
involved. As to devising a reasonable formula and 
“grandfathering” present holdings however greatly in 
excess of this new criterion, this is believed improper in 
view of the extensive multiple AM holdings and the nature 
of such holdings built up over that service’s long history 
and the consequent unfairly preferential treatment 
accorded such multiple owners. We conclude, therefore, 
that the method employed in our outstanding proposal is 
the only sound and workable one because of the history and 
present development of the broadcast industry. 

12. As stated, the outstanding proposal equates two 
minority non-controlling holdings with one full or con¬ 
trolling ownership. In view of the contention made that 


8 Jn the Matter of Brunton ct al., 3 Pike & Fischer RR 291. On the basis 

of the facts in that proceeding, the Commission considered and gave weight 
to such factors as the class and power of stations in determining whether the 
requested transfer of an additional station to CBS would be in the public 
interest. The Commission’s decision in that proceeding does not, however, pre¬ 
clude the adoption under appropriate circumstances of rules of general 
application such as are involved here. ! 

It should also be noted that even if all the AM stations owned by the pne 
party are small, there is a tendency to concentrate in the same general area; 
under these circumstances, ownership of more than 7 stations would result in 
a concentration of control that would be contrary to the public interest. 

9 It is important to note that the proposed rules do take these factors into 

consideration in situations not involving an application for facilities in ex¬ 
cess of the maximum permissible number. , 
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the proposal is objectionable because of this effort to deal 
with interests less than control (e.g., that “[it] 
endeavor [s] to reduce to simple mathematical formulae 
matters that are incapable of such reduction”), we have 
re-examined this facet of the matter. It is our conclusion 
that the principle of diversification and the realities of 
the situation require that no distinction be made between 
a minority non-controlling interest and a full or controlling 
one. While the holder of a small interest in many instances 
may have slight influence on the operation of the station 
in question, it is also true such a person can exert a con¬ 
siderable influence—to an extent clearly within the 
objectives and purview of the described diversification 
policy. Several factors should be noted here: (1) there 
may not be a correlation between the size of the minority 
holding and the extent of the influence wielded; (2) it 
is impossible to determine on the face of the application 
what the influence of the multiple owner will be; indeed, 
it may be difficult or incapable of definite ascertainment 
even in a subsequent hearing; and (3) in the case of the 
holder who has interested himself in numerous stations, 
there is a good probability that because he is so actively 
engaged in the broadcast field, his influence will tend 
to be a positive or substantial one. For these 
334 reasons, we are of the opinion that to permit parties 
to acquire interests of any nature in more than the 
specified maximum numbers of stations set out within 
would tend to defeat the diversification policy. We have 
accordingly revised the multiple ownership rules so as to 
preclude such holdings. 10 


io We note that some parties who now have television interests in five sta¬ 
tions which include some of a minority nature, have applied for additional 
television facilities, presumably relying on the absence of any specific pro¬ 
vision dealing with minority holdings. We feel that such parties, who may 
have gone to considerable expense and otherwise relied on the policy prevail¬ 
ing before this change, should not be penalized procedurally by the immediate 
dismissal of their applications. Therefore, parties who have applied for inter¬ 
ests in excess of five before the date of adoption of this rule change and 
whose applications—because their holdings involved minority interests—were 
not defective under 1.361(c) or inconsistent with other pending applications of 
the party within 1.362, may, if they desire, continue to prosecute their applica¬ 
tions by a request for waiver of either 1.362 or 1.361(c). It should be clearly 
understood that the waiver thus granted is a procedural one only, permitting 
the parties involved to continue in their hearings or other processing pro- 
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13. Section (a)(3) of the attached rules is also concerned 
with the interests that any stockholder, officer or director 
of a party applying for a license may have in other stations. 
Objections have been raised to the consideration of the in¬ 
terests of those who are only officers or directors but not 
stockholders of applicants or licensees. Such objections, 
however, ignore the practical realities of business organ¬ 
ization and control, particularly in the case of corpora¬ 
tions. In numerous business organizations the actual 
day to day control is in the hands of officers and directors 
who are not necessarily owners or stockholders. Reference 
need only be made to the history of the antitrust laws to 
discover the consequences which may flow from inter¬ 
locking directorships and managements. And it is 
significant that Congress has inserted provisions in the 
antitrust laws specifically to guard against evils resulting 
from the interlocking interests of directors, officers and 
even employees of business organizations. See 15 U.S.C., 
Sections 19, 20. In light of these considerations, the Com¬ 
mission believes that it is both reasonable and necessary 
to take cognizance of the interests of directors and officers 
of licensees and applicants in order to preserve competition 
and prevent monopoly in the broadcasting field. 

335 14. With respect to stockholders, Section (b) of 

the proposed rules provides that in applying Section 
(a) in the case of corporations having more than 50 voting 
stockholders, only those stockholders need be considered 
who are officers or directors or who own 1% or more of the 
outstanding voting stock. It has been suggested that only 
holders of 5% or more of the stock of such corporations 
should be considered. The Commission is of the opinion, 
however, that the provision as orginally proposed should 
be adopted for the reason that in corporations of large 
size, owners of 1% of the stock may have considerable 
voice in the control and management; and that interests 
of that size should properly be considered in the applica¬ 
tion of these rules. 

15. Neither the present nor proposed rules on limiting 
multiple ownership in TV make any distinction between 

ccdure; the holdings of such parties, whether minority or controlling, must 
conform to the maximum number established in the rules here adopted, It 
follows that a grant to such a party bringing its interests to six would be 
conditioned on divestment of some other interest. 
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VHF and UHF stations. The Commission has received 
several petitions 11 requesting that such a distinction be 
made, and that either no limitation be placed on the owner¬ 
ship of UHF stations or that the limitation on TV holdings 
be raised to either 7 or 8 with no more than five in the VHF 
service. This argument rests on the premise that such 
action is desirable in order to promote the early develop¬ 
ment of UHF. Oppositions to these proposals have also 
been submitted. 12 The opponents argue that the proposed 
liberalization of the ownership limitation with respect to 
UHF stations is not in the public interest and that “If it 
appears that UHF is not developing as rapidly as desired, 
and if smaller communities are not being served by tele¬ 
vision, and if no other solution is in sight, there will be 
time enough to take such a drastic step as has been 
suggested.” The Commission is now actively engaged in 
studying the position of the post-freeze TV station. We 
note that other interested parties are also engaged along 
this line. 13 Accordingly, we are deferring consideration 
of the multiple ownership facet of the UHF question to the 
over-all UHF study. 

336 16. We turn now to what is the appropriate 

specific limitation in each service on the number of 
stations in which one person may hold an interest. The 
attached rules conti nue in effect the existing limitation on 
TV station ownership‘‘which, in our judgment based dTf~ 
' exten sive experience "witF the probTems'dUi'nTiltipie ownei- 
-.ship, have proven practic able .and desirable! It“is“aTgued 
that the ruTes^sliould permit the ownership of the same 
number of TV stations as AM since TV operations now 
need to be buttressed by the profits of the AM operation 
while the latter may need such service from the former in 
the future. But the period when television operations 
were largely supported by AM profits has passed, and 


11 These petitions were filed by the National Broadcasting Company, Inc., 
American Broadcasting Company, Inc., and Allen B. DuMont Laboratories, 
Inc. 

12 The opposing parties are Senator Edwin C. Johnson, Redwood Broad¬ 
casting Co., Fairmont Broadcasting Co., and New England Television Com¬ 
pany. 

13 See e.g., the petition of the newly formed Ultra High Frequency Tele¬ 
vision Association dated October 27, 1953. 
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television stations, by and large, are either now operating 
at a profit or can reasonably look forward to such opera¬ 
tion in the future. As to the converse argument,j it is 
believed that restrictions on multiple ownership should be 
related to the circumstances of the present and immediate 
future rather than to some remote or possible set of 
circumstances in the indefinite future. In the absence of 
circumstances which we do not now foresee, we believe that 
the policy of diversification requires the adoption of the 

5 station limitation. 14 

17. With respect to interests in FM broadcasts stations, 
the attached rules, unlike the proposal which specified a 

6 station FM limitation, raise the limitation to seven-r-the 
AM figure. It is considered desirable to have the sa me 
limitation applica ble!*) botb aural services because ol tneir 
inter-relationship'andTEe^resenFsfaluFof FM’s growth. 15 


337 18. The specific limitation on the holding of in¬ 

terests in excess of seven AM broadcast stations is 
a new provision of the Commission’s Rules on multiple 
ownership. Aside from the factors set out in the prior 
paragraph, the greater potential of FM as compared to 
AM for the accommodation of broadcast stations might 
have justified a more severe limitation in AM than the 
limitation imposed in FM. It was determined, however, 
to limit the holdings in AM stations of any one person to 
seven in-jord er that pre sent hol di ngs of such stations be 
not unduly disrupted . The specific limitation of 7 stations 
'"Contained in the attached rule is consistent with the his¬ 
torical development of AM broadcasting and the 
tremendous expansion that has been achieved almost 


14 The argument is also made that no cogent reasons exist for the disparity 
in TV and AM multiple ownership rules in view of the fact that the TV 
station potential is approximately equivalent to the AM station number; But 
there is a substantial disparity between the number of existing AM and TV 
stations. Further, as brought out in paragraph 18, the AM figure of 7; was 
selected because of the tremendous expansion which has been achieved within 
the framework of that limitation; a lower figure would result in either severe 
disruption or, in the event of ‘ ‘ grandfathering ’ \ preferential treatment being 
accorded too many licensees. No such consideration pertains to the determina¬ 
tion of the TV figure. 


is The most recent statistics available (January 1, 1953) show that of 600 
FM broadcast stations, 538 are owned by AM licensees and for the most part, 
duplicate the AM programming. | 
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entirely within the framework of that limitation: only 
a very few parties have holdings in excess of 7. As to 
these latter few, orders to show cause why they should not 
divest themselves of so much of their holdings as is neces¬ 
sary to bring about conformity with the subject rule, will 
be issued. Decision as to whether or not divestment will 
be required will be made on the basis of the arguments 
adduced and the factors involved in each case. 

19. In view of the above considerations, we find that the 
public interest, convenience and necessity will be served 
by the adoption of the attached rules. Authority for their 
adoption is contained in Sections 4(i), 303(r), 311, 313 and 
314 of the Communications Act of 1934, as amended. 

20. Accordingly, It Is Ordered, this 25th day of 
November, 1953, that, effective 30 days after publication 
in the Federal Register, Sections 3.35, 3.240, and 3.636 of 
the Commission’s Rules and Regulations are amended as 
set forth in the attached Appendix. 

Federal Communications Commission* 

Wm. P. Massing 
Wm. P. Massing 
Acting Secretary 

(Seal) 

Attachments 

Appendix 

Released: November 27,1953 


338 APPENDIX 

Section 3.35 Multiple Ownership —No license for a 
standard broadcast station shall be granted to any party 
(including all parties under common control 12 ) if 

(1) such party directly or indirectly owns, operates 
or controls another standard broadcast station, a 
substantial portion of whose primary service area 
wuuld receive primary service from the station in 

* See Separate Views of Commissioner Hennock attached. 

12 The word “control’’ as used herein is not limited to majority stock 
ownership, but includes actual working control in whatever manner exercised. 
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question, except upon a showing that public interest, 

• i • . »ii i i i « 


A * A A W A 

convenience and necessity will be served through 
multiple ownership situation; or 


such 


(2) such party, or any stockholder, officer or director 
of such party, directly or indirectly owns, operates, 
controls, or has any interest in, or is an officer or 
director of any other standard broadcast station if the 
grant of such license would result in a concentration 
of control of standard broadcasting in a manner in¬ 
consistent with public interest, convenience, or neces¬ 
sity. In determining whether there is such a con¬ 
centration of control, consideration will be given to 
the facts of each case with particular reference to such 
factors as the size, extent and location of areas served, 
the number of people served, classes of station in¬ 
volved and the extent of other competitive service to 
the areas in question. The Commission, however, will 
in anv event consider that there would be such a con- 

V | 

centration of control contrary to the public interest, 
convenience or necessity for any party or any of its 
stockholders, officers or directors to have a direct or 
indirect interest in, or be stockholders, officers, or 
directors of, more than seven standard broadcast 
stations. 13 


13 In applying the foregoing provisions to the stockholders of a cor¬ 
poration which has more than 50 voting stockholders, only those stock¬ 
holders need be considered who are officers or directors or who directly 
or indirectly own 1% or more of the outstanding voting stock. 


339 Section 3.240 Multiple Ownership —No license for 
an FM broadcast station shall be granted to any 
party (including all parties under common control 13 ) if 


(1) such party directly or indirectly owns, operates, 
or controls another FM broadcast station which serves 
substantially the same service area; or 


(2) such party, or any stockholder, officer or director 
of such party, directly or indirectly owns, operates, 
controls, or'lias any interest in, or is an officer or 
director of any other FM broadcast station if the 


is The word “ control ’ 7 as used herein is not limited to majority stock 
ownership, but includes actual working control in whatever manner exercised. 
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grant of such license would result in a concentration 
of control of FM broadcasting in a manner incon¬ 
sistent with public interest, convenience, or necessity. 
In determining whether there is such a concentration 
of control, consideration will be given to the facts of 
each case with particular reference to such factors as 
the size, extent and location of areas served, the 
number of people served, classes of stations involved, 
and the extent of other competitive service to the areas 
in question. The Commission, however, will in any 
event consider that there would be such a concentra¬ 
tion of control contrary to the public interest, con¬ 
venience or necessity for any party or any of its stock¬ 
holders, officers or directors to have a direct or indirect' 
interest in, or be stockholders, officers, or directors of, 
more than seven FM broadcast stations. 1311 

13a In applying the foregoing provisions to the stockholders of a 
corporation which has more than 50 voting stockholders, only those stock¬ 
holders need be considered who are officers or directors or who directly 
or indirectly own 1% or more of the outstanding voting stock. 


340 Section 3.636 Multiple Ownership —(a) No license 
for a television broadcast station shall be granted 
to any party (including all parties under common control 0 ) 

if 


(1) such party directly or indirectly owns, operates, 
or controls another television broadcast station which 
serves substantially the same area; or 

(2) such party, or any stockholder, officer or director 
of such party, directly or indirectly owns, operates, 
controls, or has any interest in, or is an officer or di¬ 
rector of any other television broadcast station if the 
grant of such license would result in a concentration 
of control of television broadcasting in a manner incon¬ 
sistent with public interest, convenience, or necessity. 
In determining whether there is such a concentration 
of control, consideration will be given to the facts of 
each case with particular reference to such factors as 
the size, extent and location of areas served, the num- 

9 The word “control” as used herein is not limited to majority stock owner¬ 
ship, but includes actual working control in whatever manner exercised. 
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ber. of people served, and the extent of other com¬ 
petitive service to the areas in question. The Com¬ 
mission, however, will in any event consider that there 
would be such a concentration of control contrary to 
the public interest, convenience or necessary for any 
party or any of its stockholders, officers or directors to 
have a direct or indirect interest in, or be stockholders, 
officers, or directors of, more than five television broad¬ 
cast stations. 911 

i 

(b) Paragraph (a) of this section is not applicable to 
non-commercial educational stations. 

i 

i 

341 Separate Views of Commissioner Hennock Con¬ 
curring in Part and Dissenting in Part 


I concur in the Commission’s action to the extent that 
it adopts the rule limiting multiple ownership to seven AM 
seven FM and five TV stations. I disagree, however, with 
the following aspects of the Report and Order: 

1) Footnote 10 appended to paragraph 12 of the Report 

and Order; i 

2) The decision not to adopt at this time specific pro¬ 
visions governing overlap situations; and 


3) The failure to provide a definite geographic limita¬ 
tion on the number of stations in which a person may have 
an interest; 


1. Footnote 10 states that there are some parties who 
have interests in five television stations, which include 
some of a minority nature, who have applied for additional 
television facilities presumably relying on the absence of 
any specific provisions dealing with minority holdings. The 
footnote permits these parties to continue to prosecute 
their applications by a request for waiver of either Sec¬ 
tion 1.362 or 1.361 (c) of our Rules. It is pointed out that 
a waiver thus granted would be procedural in nature, 
merely permitting the parties involved to continue their 
hearings or other processing procedures; that the interests 


9ft In applying the provisions of paragraph (a) of this section to the stock¬ 
holders of a corporation which has more than 50 voting stockholders, only 
those stockholders need be considered who are officers or directors or who 
directly or indirectly own 1% or more of the outstanding voting stock. ; 
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of such parties, whether minority or controlling, must 
eventually conform to the maximum number established 
in the Rules adopted today; that a grant to such a party, 
bringing its interests to six television stations, would ac¬ 
cordingly be conditioned on divestment of some other 
interest. 

I strongly disapprove of this exception. It will result 
in permitting a TV applicant who is also a TV licensee, 
while prosecuting the application, to retain his existing in¬ 
terests, even though, if his application is granted, the result¬ 
ing multiple ownership situation would be contrary to our 
Rules and would have to be adjusted through divestment 

In the past in the analogous cases we have consistently 
refused to permit such a practice. I have reference to the 
cases arising under Section 1.371, footnote 10, subsection 
2 (c). This Rule reads: 

“An application by a licensee or a permittee of a tele¬ 
vision broadcast station which seeks to modifv an out- 
standing license or permit to specify a channel other 
than that authorized in said license or permit will not 
be accepted for filing by the Commission with the 
exception of applications filed pursuant to Commis¬ 
sion show-cause orders.” 

The purpose of this rule is to prevent an applicant from 
“standing astride” two channels at the same time, and the 
Commission has recognized that this is “a reasonable pro¬ 
cedural method of implementing both the purpose of 
342 Section 3.636 (multiple ownership) and the equitable 
and efficient processing of applications.” (In re 
the petition of The Vindicator Printing Co.. 8 Pike & 
Fischer R.R. 328). Wc have consistently, and rightly so, 
refused to waive this rule. Yet today the Commission has 
seriously undermined the rationale of its position. For, 
the parties to whom footnote 10 of this Report and Order 
applies will he doing the very thing the quoted rule is in¬ 
tended to prevent—straddling two channels at the same 
time. 

But even apart from the foregoing, I deem footnote 10 
of the Report and Order to be legally unsound. It is axio¬ 
matic that even licensees have no vested right in their 
authorizations. They are bound by new rules which we 
adopt in the public interest. Yet, here the Commission 
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intimates that applicants may have such a right in their 
applications, because they “may have gone to considerable 
expense and otherwise relied on the policy prevailing be¬ 
fore this change. 1 ” This is bad law and worse policy. The 
Commission should not feel restrained in adopting rules 
in the public interest by the fact that such rules may 
adversely affect an applicant. I am not aware of any com¬ 
pelling public interest considerations that would require 
the Commission to afford such special treatment to the 
applicant or applicants who will benefit from this pro¬ 
vision. 

2. With respect to the overlap problem, I feel that this 
is the appropriate time to adopt specific standards gov¬ 
erning the overlap situation especially so in television, and 
with respect to that service I would issue an appropriate 
proposal toward that end. The purpose of the multiple 
ownership rule is to prevent undue concentration of owner¬ 
ship of the mass media of communications. The overlap 
rules are an integral part of the rules directed toward 
effectively achieving this objective. The rules in effect 
today were adopted long before the Sixth Report and 
Order became effective. Their inadequacy to cope with 
overlap situations was recognized five years ago when the 
Notice of Proposed Rule Making in this proceeding was 
first issued. Yet today the Commission has, in effect, re¬ 
affirmed them. And it lias done so in spite of the experience 
we have gained from the proceedings in Docket 8736 et al. 
and recent cases before us, which have conclusively proved, 
time and time again, that the available tools are too un¬ 
reliable to deal realistically with TV overlap problems on 
a case-bv-case basis. 1 We are not serving the public in¬ 
terest by refusing to face this problem now. Our failure 
to do so will undoubtedly result in a further regional con¬ 
centration of ownership of media of mass communications, 
with its well known consequences of (a) limiting competi¬ 
tion, (b) adversely affecting the diversification of control 
over the services of programs to the television public,; (c) 
causing excessive concentration in the dynamic TV field, 

i See e.g. pars. 88 and 91 of the Sixth Report and Order; In re Applica¬ 
tions of Westinghouse Radio Stations, Inc., 8 R.R. 381 and my Separate Views 
therein; cf. Sec. 3.683 of the Rules. 
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and (d) seriously threatening the capacity of other licensees 
to compete effectively. 2 

343 3. The rules adopted today contain an upper limit 

on the number of stations in which a party may have 
an interest. This in my opinion is not enough. For, it 
seems clear to me that an interest in less than the 
permitted maximum number of stations, concentrated in 
one state or a given geographical region, may often have 
a more deleterious effect on competition and constitute 
a more stifling concentration, than the ownership in excess 
of the permitted maximum scattered throughout the United 
States. Under the rules adopted today we will continue 
the practice of dealing with the problem of regional con¬ 
centration on a case-by-case basis. If this were a new prob¬ 
lem I would agree with this method. But having the 
benefit of experience I deem it inadequate. For, when faced 
with the problem of regional monopolies, the Commis¬ 
sion has repeatedly failed to give it a careful and mature 
consideration that it deserves. 3 I would limit the owner¬ 
ship, in TV at least, to not more than one station in any 
state or geographical region which may be considered as 
an integrated economic unit and would issue now an appro¬ 
priate Notice of Proposed Pule Making with a view to 
accomplishing this result. T realize that such a rule, if 
adopted, would necessitate divestitures of some existing 
interests. But the benefit which would accrue to the public 
would far exceed any private inconvenience. 

2 See my dissent to the grant to E. Anthony & Sons, Inc., Boston, Mass., 
Public Notice 88265, March 26, 1953. 

3 See my Dissents to the grant to Utah Broadcasting and Telecasting Corp., 
Public Notice 88265, 3/26/53; and to Southern Idaho Broadcasting and Tele¬ 
casting Company, Public Notice 88098, 3/19/53; and my Dissent in WGAL, 
Inc., 9 R.R. 110, 119. 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of Petitioner there are three questions 
presented: 

1. The first question presented is whether the multiple 
ownership rules of the Federal Communications Commis¬ 
sion, adopted November 25, 1953, are invalid and beyond 
the statutory power of the Commission insofar as they 
purport, by absolute numerical proscription, to limit the 
number of broadcast stations owned, operated or controlled 
by a person or corporation to a specified number ( i.e 
seven standard (AM), seven frequency modulation (FM), 
and five television (TV) stations) by declaring that the 
ownership, operation or control of more than the specified 
number shall be conclusively deemed a concentration of con¬ 
trol of broadcasting stations contrary to the public interest, 
convenience or necessity. 

2. The second question presented is whether such multi¬ 
ple ownership rules are invalid and beyond the statutory 
powder of the Commission insofar as they provide that, in 
determining the existence of a concentration of control 
contrary to the public interest, ownership of one percent 
(1%) or more of the voting stock of a corporation shall be 
considered as equivalent to ownership, operation or con¬ 
trol of such corporation. 

3. The third question is whether the Commission has 
abdicated its statutory duty by adopting an iron-clad 
proscription against ownership of stations thereby denying 
the right of applicants to show, in particular cases, that 
the public interest requires otherwise. 
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IN THE 


United States Court of Appeals 

j 

For the District of Columbia Circuit 


No. 12,065 


STOKER BROADCASTING CO., Petitioner, 

v. 

UNITED STATES OF AMERICA, and the FEDERAL 
COMMUNICATIONS COMMISSION, Respondents . 


Petition to Review An Order of the 
Federal Communications Commission 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court rests on Section 402(a) of 
the Communications Act of 1934, as amended, 66 StaJ. 718, 
47 U.S.C.A., § 402(a) (Supp. 1953); Section 4 of the Judi¬ 
ciary Review Act of 1950, 64 Stat. 1129, 5 U.S.C.A., § 1032 
(Supp. 1953); and Section 10 of the Administrative Pro¬ 
cedure Act of 1946, 60 Stat. 243, 5 U.S.C.A., § 1009 
(1950 Ed.). 
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STATEMENT OF CASE 

This is a proceeding, instituted on January 22, 1954, by 
Storer Broadcasting Company, petitioner (hereinafter 
called “Petitioner”), against the United States of Amer¬ 
ica and the Federal Communications Commission (herein¬ 
after called the “Commission”), respondents, to set aside, 
annul and suspend an order of the Commission adopted No¬ 
vember 25, 1953, (18 Fed. Reg. 7796 (1953)) amending and 
promulgating Sections 3.35, 3.240 and 3.636 of the Rules 
and Regulations of the Commission. 

The rules of the Commission, as amended by said order, 
purport to impose a numerical limitation on the number of 
stations which may be licensed to any party (including all 
parties under common control) by providing that no license 
will be granted if the grant thereof “would result in a con¬ 
centration of control of . . . broadcast stations in a man¬ 
ner inconsistent with public interest, convenience, or neces¬ 
sity” and that, “The Commission, however, will in any 
event consider that there would be such a concentration of 
control contrary to the public interest, convenience or ne¬ 
cessity for any party or any of its stockholders, officers or 
directors to have a direct or indirect interest in, or be stock¬ 
holders, officers, or directors of more than” seven standard 
(AM), seven frequency modulation (FM) or five television 
(TV) broadcast stations. 

The rules further provide that, “In applying the fore¬ 
going provisions to the stockholders of a corporation which 
has more than 50 voting stockholders, only those stock¬ 
holders need be considered who are officers or directors or 
who directly or indirectly own 1% or more of the outstand¬ 
ing voting stock. ’ 1 

Petitioner is deemed under the foregoing rule to be the 
owner and in “control” of seven standard, five frequency 
modulation and five television stations. It is licensed by 
the Commission to own and operate five standard broadcast 
and five frequency modulation broadcast stations located in 
Atlanta, Detroit, Miami, Toledo and Wheeling; and three 


3 


television stations located in Atlanta, Detroit and Toledo. 
Its wholly-owned subsidiaries are licensed to own and op¬ 
erate two additional standard broadcast and television 
broadcast stations in Birmingham and in San Antonio. 

Petitioner is an Ohio corporation and its common stock 
consists of 262,750 shares which are publicly held by about 
1,200 stockholders, and are dealt in on the over-the-counter 
market. Petitioner, therefore, has no control over whether 
or not one percent or more of its voting stock is acquired 
or held by persons 'who are officers, directors or one percent 
stockholders of corporations licensed to own and operate 
broadcast stations. 

The amended rules here involved resulted from a pro¬ 
ceeding instituted by the Commission on August 18, 1948, 
by issuance of a notice of proposed rule-making, released 
on August 19, 1948 (R. I). 1 Petitioner (then known as 
The Fort Industry Company) filed comments in that pro¬ 
ceeding (R. 60-63) and presented argument before; the 
Commission en banc at the oral argument held on January 
17, 1949 (R. 126-234). After a long period of delay during 
which no further action w r as taken in the proceeding, the 
Commission on November 25, 1953, issued its Report and 
Order (released on November 27, 1953) adopting the 
amendments to the rules here involved (18 Fed. Reg. 7796 
(1953)) (R, 327-343). 

On August 31, 1953, prior to the adoption of the amend¬ 
ments to the rules, Petitioner filed with the Commission an 
application for a new television station in Miami, Florida, 
representing therein that it would accept a grant of the 
application subject to the condition that it divest itself of 
one of its other television stations to maintain compliance 
with the five-station limitation on television station owmer- 
ship. On November 25, 1953, the Commission adopted a 

l In this brief, references to the record will be referred to as “(R;—).” 
Pursuant to Rule 38(k) of the rules of this C,ourt, a prehearing conference 
was held on March 18, 1954, at which time it was agreed that the Joint 
Appendix would not be printed until Respondents’ brief is filed. Accordingly, 
there are no citations to the Joint Appendix in this brief. However^ each 
page of the Joint Appendix will carry the corresponding record pagination. 



Memorandum Opinion dismissing Petitioner’s application 
without consideration on the merits on the ground that it 
violated the spirit and purpose of the multiple ownership 
rules. Storer Broadcasting Co., 9 Pike & Fischer R.R. 
1363 (1953). 

STATUTES AND RULES INVOLVED 

Pertinent provisions of the Constitution of the United 
States, the Communications Act of 1934, as amended, 48 
Stat. 1064, 47 U.S.C.A., § 151 et seq., and of the Commis¬ 
sion’s Rules and Regulations are set out in Appendix A, 
infra. 

The Commission’s multiple ownership rules (Sections 
3.35, 3.240 and 3.636) are attacked in this appeal only 
insofar as they impose a numerical limitation upon the 
ownership, operation and control of standard, frequency 
modulation and television broadcast stations. The rules 
governing the three types of broadcast stations are iden¬ 
tical, with the exception that the maximum limitation is 
seven in standard and frequency modulation, and five in 
television. Using the standard broadcast rule (Section 
3.35) as an example, the following italicized provisions are 
placed in issue by this appeal: 

“§3.35 Multiple Ownership —No license for a stand¬ 
ard broadcast station shall be granted to any party 
(including all parties under common control 1 -) if 

******** 

“ (2) such party, or any stockholder, officer or director 
of such party, directly or indirectly owns, operates, 
controls, or has any interest in, or is an officer or direc¬ 
tor of any other standard broadcast station if the grant 
of such license would result in a concentration of con¬ 
trol of standard broadcasting in a manner inconsistent 
with public interest, convenience, or necessity. In de¬ 
termining whether there is such a concentration of 
control, consideration will be given to the facts of each 


“12The word ‘control’ as used herein is not limited to majority stock 
ownership, but includes actual working control in whatever manner 
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case with particular reference to such factors as the 
size, extent and location of areas served, the number 
of people served, classes of station involved and the 
extent of other competitive service to the areas in ques¬ 
tion. The Commission, however, will in any event con¬ 
sider that there would be such a concentration of con¬ 
trol contrary to the public interest, convenience or ne¬ 
cessity for any party or any of its stockholders, officers 
or directors to have a direct or indirect interest in, or 
be stockholders, officers, or directors of, more than 
seven standard broadcast stations. 1311 (Italics sup¬ 
plied.) 

- i 

“13 In applying the foregoing provisions to the stockholders of a cor¬ 
poration which has more than 50 voting stockholders, only those stock¬ 
holders need be considered who are officers or directors or who directly 
or indirectly own 1% or more of the outstanding voting stock.’f 


STATEMENT OF POINTS 


I. The Numerical Proscription Rules Are Not Sup¬ 
ported by Statutory Authority and Are Invalid. 


A. Administrative action must stand or fall upon the 

grounds advanced by the agency in support of its 
action, and rules not within the statutory power 
of the agency are invalid. i 

B. The Commission erred in concluding that the “gen¬ 
eral rule making authority contained in Sections 
4(i) and 303(r) of the Act” furnishes support for 
promulgation of the rules. 


C. The Commission erred in concluding that the rules 
properly “implement the Congressional policy 
against monopoly enunciated specifically in Sec¬ 
tions 311 and 313 of the Communications Act.” 

D. The Commission erred in concluding that Section 
314 of the Communications Act was applicable. 


II. The Numerical Proscription Rules Are Based on an 
Erroneous Interpretation and Application op the 
National Policy Against Monopoly and Are Invalid. 


A. Administrative rules based on an erroneous inter¬ 
pretation or application of law are invalid. : 


i 
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B. The Commission erroneously interpreted and ap¬ 
plied the national anti-trust policy and usurped the 
functions of the judiciary by promulgating rules 
which characterize the ownership or control of 
more than a specified number of broadcast stations 
as illegal per se. 

C. The Commission erred in concluding that the na¬ 
tional policy against monopoly requires a policy of 
“diversification” of broadcast station ownership, 
irrespective of the existence of facts demonstrating 
the actual existence of monopoly, monopolistic prac¬ 
tices, or restraints on competition. 

III. The Rules Are Inconsistent With and Defeat the 
Requirements of the Communications Act of 1934 
That the Commission Grant Applications “If Public 
Convenience, Interest or Necessity Will be Served 
Thereby.” 

A. National Broadcasting Company v. United States, 
319 U.S. 190 (1943), specifically defines the stat¬ 
utory limitations on the Commission’s power to 
make general prohibitory rules. 

B. The Commission erred in promulgating rules which 
are out of harmony with the licensing scheme set 
forth in the Communications Act of 1934, as 
amended. 

IV. The Rules Violate the Due Process of Law Clause 
of the Fifth Amendment in Denying the Hearing on 
Applications Required by Statute. 

V. The Rules With Respect to Minority Stockholdings 
Are Arbitrary and Capricious, and Are Based on an 
Erroneous Interpretation and Application of Law. 

SUMMARY OF ARGUMENT 

Petitioner attacks the multiple ownership rules (1) inso¬ 
far as they impose an absolute upper limit on the number 
of stations which may be owned, operated or controlled by 
any person (or by persons under common control); and 
(2) insofar as they provide that the ownership of one per 
cent (1%) or more of the stock of a corporation shall be 
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absolutely deemed to constitute a controlling interest. Pe¬ 
titioner does not question tlie authority of the Commission 
to adopt general rules on multiple ownership in other re¬ 
spects or to consider in licensing proceedings the facts bear¬ 
ing on the issue of whether the grant of a station will ad¬ 
versely affect competition or result in an undue concentra¬ 
tion of control of radio or television facilities. See, Sher¬ 
wood B. Brunton, 3 Pike & Fischer R. R. 291,11 F.C.C. 407 
(1946); ABC-Paramount Merger Case , 8 Pike & Fischer 
R.R. 541, 628 (1953). 


I. 

The grounds on which the Commission acted in promul¬ 
gating the rules were its “general rule making authority’’ 
conferred by Sections 4(i) and 303(r) of the Act, and the 
assertion that the rules were “designed to implement the 
Congressional policy against monopoly enunciated specifi¬ 
cally in Sections 311 and 313 of the Communications Act.” 
(R. 329) This administrative order cannot be upheld 
unless the grounds upon which the agency acted in exercis¬ 
ing its powder were those upon which its action can be sus¬ 
tained. Securities and Exchange Comm’n. v. Chenery Corp., 
318 U.S. 80, 87, 92 (1943). 

The “general rule making authority” contained in Sec¬ 
tions 4(i) and 303(r) of the Act does not furnish authority 
to promulgate substantive rules in the absence of authority 
derived from other statutory provisions. If the rules are 
to be upheld by this Court, authority for their promulgation 
must be grounded upon Sections 311 and 313 of the Act. 

The rules have been interpreted by the Commission as an 
“absolute proscription” precluding the filing or considera¬ 
tion of an application for a sixth television station,! and 
denying the hearing required by Section 309(b) of the Act. 
Storer Broadcasting Co., 9 Pike & Fischer R.R. 1363 (1953); 
see, WIS-TV Corp., 9 Pike & Fischer R.R. 361, 364 (1953). 
Thus interpreted as an “absolute proscription,” the rules 
cannot be supported as a proper implementation of “the 





Congressional policy against monopoly enunciated specifi¬ 
cally in Sections 311 and 313 of the Communications Act.” 

Sections 311 and 313 do not contain, either expressly or 
by implication, any authority to make rules limiting by 
number the ownership or control of broadcasting stations. 
Briefly, Sections 311 and 313 do nothing more than make 
the national anti-trust laws applicable to broadcasting; 
they do not attempt to extend the national anti-trust laws 
or apply to broadcasting a stricter rule or measure of mo¬ 
nopoly than is applied by the courts to other industries. 

Purporting to apply this policy, however, the Commission 
has declared in the numerical proscription rules that owner¬ 
ship or control of more than the specified number of sta¬ 
tions “will in any event” be considered “a concentration 
of control of . . . broadcasting in a manner inconsistent 
with public interest, convenience, or necessity.” The rules, 
in effect, characterize as illegal per se the ownership or con¬ 
trol of more than the specified number of stations. The 
courts have evolved various types of activity which were 
considered illegal per se, but they have specifically re¬ 
frained from characterizing mere size or number as illegal 
per se under the national anti-trust laws. United States v. 
United States Steel Corp., 251 XJ.S. 417, 450, 451 (1920); 
United States v. New York Great A. & P. Tea Co., 173 F. 
2d 79, 87 (7th Cir. 1949). The rules, therefore, are 
premised on a misinterpretation and misapplication of the 
national anti-trust law and policy, and are invalid. See 
Federal Communications Comm’n. v. RCA Communica¬ 
tions, Inc., 346 U.S. 86, 96 (1953); Federal Communications 
Comm’n. v. American Broadcasting Co., 347 U.S. 284, —, 
74 Sup. Ct. 593, 601 (1954). 

II. 

In the final analysis, in National Broadcasting Co. v. 
United States, 319 U.S. 190 (1943), a case involving the 
Commission’s authority to issue network regulations, the 
Supreme Court disposed of any contention the Commis- 
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sion might make herein that its statutory duty to grant ap¬ 
plications “if public interest, convenience, or necessity 
would be served thereby” under Section 307(a) of the Act 
includes virtually unlimited power to make iron-clad rules 
dealing with one element of the public interest, and to pro¬ 
hibit the filing of applications inconsistent with such rules. 2 

When the network regulations were first before the Su¬ 
preme Court on procedural grounds in Columbia Broad¬ 
casting System v. United States, 316 U.S. 407 (1942), Mr. 
Justice Frankfurter, dissenting on the procedural issue, 
summarized the Commission’s statutory power to issue 
such regulations as follows (at pages 431, 432): 

“Under § 309 of the Communications Act of 1934 the 
Commission is required to examine each application 
for a station license and to determine in each case 
whether a grant would serve public interest, conveni¬ 
ence, or necessity. . . . [C]ongress established an 
administrative procedure under which the Commission 
must make a specific determination in each case 
whether the public interest would he served by grant¬ 
ing the particular application before it. No announce¬ 
ment of general licensing policy can relieve the Com¬ 
mission of its statutory obligation to examine each 
application for a license and determine whether a 
grant or denial is required by the public interest, 

“The Commission recognized this fact in issuing these 
[network] regulations. It explicitly stated that a de¬ 
termination of the requirements of the public interest 
will, in spite of the regulations, still have to he made 
in passing upon particular applications ...” 

Despite a broad statement in the District Court decision 
by Judge Learned Hand with respect to the rule-making 
powers of the Commission, 3 in its brief before the Supreme 

2 The Commission’s Report and Order does not claim authority under 
the “ public interest ’ ’ provisions of the statute included in the sections 
relating to its licensing activities. But in asserting its power to issue the 
rules herein, the Commission cited National Broadcasting Company v. United 
States, 319 U.S. 190 (1943), affirming 47 F. Supp. 940 (1942). 

3 47 F. Supp. 940 (S.D. N.Y. 1942) aff’d. 319 U.S. 190 (1943). See note 
12, infra for quotation. 



10 


Court, the Commission denied that the network regulations 
were “iron-clad” or constituted “an abdication by the Com¬ 
mission of all discretion,” stating (Comm’n Br. 77): 

“The Commission must apply the statutory standard 
of public interest, convenience or necessity to each ap¬ 
plication for a license in the light of the facts per¬ 
tinent to the application. Each applicant (unless his 
application is granted without a hearing) is entitled 
to a hearing not only that he may have an opportunity 
to show’ that he is entitled to a grant of an application 
under the established policies of the Commission, but 
also that he may show’, if necessary, that such policies 
are not appropriate in his particular situation.” 


Mr. Justice Frankfurter’s affirming opinion in the NBC 
case, National Broadcasting Co. v. United States, 319 U.S. 
190, 225 (1943), stated: 


“The Commission . . . did not bind itself inflexibly to 
the licensing policies expressed in the Regulations. In 
each case that comes before it the Commission must 
still exercise an ultimate judgment w’hether the grant 
of a license w’ould serve the ‘public interest, conveni¬ 
ence, or necessity.’ If time and changing circumstances 
reveal that the ‘public interest’ is not served by appli¬ 
cation of the Regulations, it must be assumed that the 
Commission w’ill act in accordance w’ith its statutory 
obligations.” 


( V/*’ It is therefore submitted that the numerical proscription 
\ I rules are invalid and constitute an abdication by the Com- 
\ K mission of its duty to exercise an ultimate judgment in each 
\j\case that comes before it w’hether the grant of a sixth tele- 
1 vision station or an eighth radio station would serve the 
“public interest, convenience, or necessity.” If issued in 
the form of a rebuttable presumption, or as a statement of 
general licensing policies, the regulations would be valid. 
But issued and interpreted as a conclusive presumption, the 
regulations are invalid. 

It should be noted, however, that under the doctrine of 
the NBC case the Commission would not be precluded from 
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adopting iron-clad rules on matters involving the technical 
aspects of radio and the allocation and classification of sta¬ 
tions. With respect to these matters, the Commission is 
granted express statutory power to make rules and regu¬ 
lations by Sections 303(a), (b), (c), (d), (f), (h) of the Act. 
See, PeoplesBroadcasting Co. v. United States, 93 U.S. 
App. D.C. —, 209 F. 2d 286 (1953); Pittsburgh Radio Sup¬ 
ply House v. Federal Communications Comm’n, 69 App. 
D.C. 22, 98 F. 2d 303 (1938); Radio Corp. of America v. 
United States, 341 U.S. 412 (1951). The Commission is 
granted no similar authority to classify applicants into 
groups owning a specified number of stations or less than 
that number, nor to deny consideration of applications filed 
by those in the former group. Any such classification of 
applicants is not in harmony with the Communications Act, 
as interpreted by the Supreme Court in the NBC case, 
supra. See Hamilton National Bank v. District of Columbia, 
81 U.S. App. D.C. 200, 203, 156 F. 2d 843, 846 (1946) cert, 
denied 338 U. S. 891 (1949); Stahlman v. Federal Communi¬ 
cations Common, 75 U.S. App. D.C. 176, 179, 126 F. 2d 124, 
127 (1942). | 

The decision of the Supreme Court in the NBC case can¬ 
not be said to have been overruled by the Court’s decision 
in Securities and Exchange Comm’n v. Chenery Corp., 332 
U.S. 194, 202-203 (1947), relied on by the Commission here¬ 
in for the proposition that “. . . an administrative agency 
must be equipped to act either by general rule or by in¬ 
dividual order. . . . And the choice made between proceed¬ 
ing by general rule or by individual, ad hoc litigation is one 
that lies primarily in the informed discretion of the admin¬ 
istrative agency.” As explained hereafter (at page 41), 
the Chenery case is clearly distinguishable. 

m. 

In denying the hearing on applications required by Sec¬ 
tion 309(b) of the Act, the numerical proscription rules 
deny Due Process of Law and violate the Fifth Amendment 
to the Constitution of the United States. 
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IV. 

The rules with respect to minority stockholdings, insofar 
as they purport to determine by general rule that owner¬ 
ship of as little as 1% of the stock of a licensee corporation 
shall constitute *‘control’’ of that corporation, are arbi¬ 
trary and capricious and are based on an erroneous inter¬ 
pretation and application of law. 

ARGUMENT 

L 

THE NUMERICAL PROSCRIPTION RULES ARE NOT SUPPORTED 
BY STATUTORY AUTHORITY AND ARE INVALID. 

A. Administrative Action Must Stand or Fall Upon The 
Grounds Advanced By The Agency In Support Of Its 
Action. And Rules Not Within The Statutory Power Of 
The Agency Are Invalid. 

The rules involved state that the ownership of more 
than five television (TV) or seven standard (AM) or 
seven frequency modulation (FM) stations constitutes a 
concentration of control contrary to the public interest. 
The Commission has held that these rules constitute “an 
absolute proscription” against ownership of more than the 
number of stations specified in the rule. Storer Broadcast¬ 
ing Co., 9 Pike & Fischer R.R. 1363 (1953); WIS-TV Corp., 
9 Pike & Fischer R.R. 361, 364 (1953); see also, Television 
Productions, Inc., 3 Pike & Fischer R.R. 682 (1946); New 
England Theatres, Inc., 4 Pike & Fischer R.R. 1025 (1948). 
Furthermore, it has refused to accept for filing, consider on 
the merits, or accord the statutory hearing, required 
by Section 309 of the Communications Act of 1934, 
47 U.S.C.A. § 309 (Supp. 1953), to an application for 
a sixth television station, even though the applicant 
expressly represented that it would accept a grant of 
its application conditioned upon disposal of all its interest 
in one of its five existing television stations, stating that, 
the proposal does violence “to the spirit and purposes of 


% 
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Section 3.636(b),” the five-station television limitation. 
Storer Broadcasting Co., supra, at page 1366. 

The grounds advanced by the Commission’s Report and 
Order in support of the validity of the rules are as follows: 

“The provisions of Sections 3.35, 3.240 and 3.636 gov¬ 
erning the multiple ownership of broadcast stations 
and the amendments thereof proposed in this proceed¬ 
ing were promulgated pursuant to the general rule 
making authority contained in Sections 4(i) and 303 (r) 
of the Act and are designed to implement the Con¬ 
gressional policy against monopoly enunciated speci¬ 
fically in Sections 311 and 313 of the Communications 
Act.” (R. 329) 

i 

“One of the basic underlying considerations in the 
enactment of the Communications Act was the desire 
to effectuate the policy against the monopolization of 
broadcast facilities and the preservation of our broad¬ 
casting system on a free competitive basis. See Fed¬ 
eral Communications Commission v. Sanders Brothers 
Radio Station, 309 U.S. 470. This Commission has 
consistently adhered to the principle of ‘diversifica¬ 
tion’ in order to implement the Congressional policy 
against monopoly and in order to preserve competi¬ 
tion. That principle requires a limitation on the num¬ 
ber of broadcast stations which may be licensed to any 
person or to persons under common control.” (R. 331) 

In addition, the asserted statutory authority for promulga¬ 
tion of the rules is stated in the Report and Order as fol¬ 
lows (R. 337): 

“Authority for their adoption is contained in Sections 
4(i), 303(r), 311, 313 and 314 of the Communications 
Act of 1934, as amended.” 

i 

The rules herein cannot be upheld unless the grounds upon 
which the agency acted in exercising its power were those 
upon which its action can be sustained. Securities and Ex¬ 
change Comm’n. v. Chenery Corp., 318 U.S. 80, 87 (1943); 
Securities and Exchange Comm’n v. Chenery Corp., 332 
U.S. 194, 196 (1947); cf. Administrative Procedure Act, 
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i 4(a), 60 Stat. 238 (1946), 5 U.S.C.A. § 1003(a) (Cum. 
Supp. 1950). Likewise, rules promulgated by an adminis¬ 
trative agency are invalid if they are not within the stat¬ 
utory powers of the agency. “Our duty is at an end when 
we find that the action of the Commission was based upon 
findings supported by evidence, and was made pursuant to 
authority granted by Congress.” National Broadcasting 
Co. v. United States, 319 U.S. 190, 224 (1943); Accord, 
Social Security Board v. Nierotke, 327 U.S. 358, 369 (1946); 
Rochester Telephone Corp. v. United States, 307 U.S. 125, 
139 (1939); Heitmeyer v. Federal Communications Comm’n, 
68 App. D.C. 180, 182, 183, 95 F. 2d 91, 93, 94 (1937). 
“As an administrative body, the Commission must find 
its powers within the compass of the authority given it by 
Congress.” Regents of the University System of Georgia 
v. Carroll, 338 U.S. 586, 597 (1950), and cases cited, page 
598, fn. 13. 

The promulgation of these rules does not involve merely, 
a choice of procedures, as intimated by the Commission’s 
Report and Order; 4 it constitutes the making of substan¬ 
tive rules, based upon an interpretation and application of 
statutory policy, which rules have the force of law. Colum¬ 
bia Broadcasting System v. United States, 316 U.S. 407, 
418 (1942). 

B. The Commission Erred In Concluding Thai The "General 
Rule Making Authority Contained In Sections 4(i) And 
303(r) Of The Act" Furnishes Support For Promulgation 
Of The Rules. 

The rule making powers contained in Sections 4(i) and 
303(r) of the Act are not independent grants of authority; 
they are enabling clauses, intended to enable the Commis- 

. * Cf. Report and Order, par. 4: “In addition to its rule making powers, 
the Commission may proceed on a case-to-case basis so that the policies and 
purposes of the Act will be implemented within the framework of particular 
cases. The choice between these alternative techniques for the implementation 
of the Act must be determined in light of all the relevant considerations 
presented by the particular problem. ” (R. 328) The Commission cites 
the second Chcnery case, supra, which is clearly distinguishable as demon¬ 
strated at page 41, infra. 
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sion to effectuate other provisions of the statute, e.g:, Sec¬ 
tions 311, 313 and 314, provided that such regulations are 
“not inconsistent with this Act”; are required by “public 
convenience, interest, or necessity”; or are “not inconsist¬ 
ent with law” and are “necessary to carry out the provi¬ 
sions of this Act.” 

Section 4(i) first appeared in H.R. 8301, 73rd Cong. 2nd 
Sess. (1934), was carried into S. 2910, and S. 3285, 73rd 
Cong. 2nd Sess. (1934), without change, and was finally 
enacted as Section 4(i) of the Communications Act of 
1934, as amended. Since the provision was derived 
from the Interstate Commerce Act, § 17(1), 49 U.S.C.A. 
§ 17(3) (1951), Interstate Commerce Commissioner Mc- 
Manamv testified at the hearings on these bills, and stated: 

“Presumably paragraph (i) of the section is intended 
to cover the same ground as the following provision in 
section 17(1) of the Interstate Commerce Act: < 

‘The [Interstate Commerce] Commission may, from 
time to time, make or amend such general rules or 
orders as may be requisite for the order and regula¬ 
tion of proceedings before it, or before any division 
of the Commission, including forms of notices and 
the service thereof, which shall conform, as nearly as 
may be, to those in use in the courts of the United 
States.’ 

“This is the specific provision under which this [Inter¬ 
state Commerce] Commission prescribes its rules of 
practice and the forms of pleadings before it. Para¬ 
graph (i) is more general in terms and may be suf¬ 
ficiently broad in scope to cover rules of practice and 
forms of pleading. Those matters are of such impor¬ 
tance, however, that the question of the [Federal Com¬ 
munications] Commission’s authority should not be 
left in doubt.” (Hearings on H.R. 8301, t>. 90; Hearings 
on S. 2910, p. 202) 

Section 303(r) was added to the statute in 1937 when 
Congress enacted the “Ship Radio Bill” which was in¬ 
tended to implement legislation promoting safety of life 
and property at sea through the use of wire and radio nom- 
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munications. (50 Stat. 189,47 U.S.C.A. § 303 (Supp. 1953).) 
There was no comparable provision in the Radio Act of 
1927. (44 Stat. 1162 (1927).) 

The legislative history of Sections 4(i) and 303(r) demon¬ 
strates that they are enabling clauses intended to imple¬ 
ment the substantive provisions of the statute; they are not 
general grants of delegated legislative authority which per 
se permit the enactment of substantive rules. Accordingly, 
the Commission erred in concluding that these two sections 
furnish support for promulgation of the multiple owner¬ 
ship rules which are clearly substantive. 

C. The Commission Erred In Concluding Thai The Rules Prop¬ 
erly "Implement The Congressional Policy Against Monop¬ 
oly Enunciated Specifically In Sections 311 and 313 Of The 
Communications Act." 

The numerical proscription policy of the Commission un¬ 
deniably is harsher and more restrictive on the broadcast¬ 
ing industry than the national anti-trust policies as inter¬ 
preted and applied by the Courts. On their face, Sections 
311 and 313 of the Act cannot conceivably be interpreted as 
being intended to authorize the adoption of such a policy 
on the ground that it will ‘ ‘ implement the Congressional 
policy against monopoly.” (R. 329) 

Section 311, as amended by 66 Stat. 716, 47 U.S.C.A. 
§ 311 (Supp. 1953), provides: 

“The Commission is hereby directed to refuse a station 
license and/or the permit hereinafter required for the 
construction of a station to any person (or to any per¬ 
son directly or indirectly controlled by such person) 
whose license has been revoked by a court under Sec¬ 
tion 313.” 

Section 313, which was taken verbatim from Section 15 
of the Radio Act of 1927, 44 Stat. 1162 (1927), provides 
in part: 

“All laws of the United States relating to unlawful 
restraints and monopolies and to combinations, con- 
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tracts, or agreements in restraint of trade are hereby 
declared to be applicable to the manufacture and sale 
of and to trade in radio apparatus and devices enter¬ 
ing into or affecting interstate or foreign commerce 
and to interstate or foreign radio communications. 

jj 

• • • 

Resort to the legislative history of the ‘‘monopoly provi¬ 
sions” reinforces the conclusion that appears on the face 
of Sections 311 and 313—that Congress intended to apply 
to radio broadcasting the same national anti-trust policies 
that were contained in existing statutes, and did not intend 
that special anti-trust prohibitions should be applied to 
broadcast licensees. * ‘ Congress intended to leave competi¬ 
tion in the business of broadcasting where it found it,...” 
Federal Communications Comm’n. v. Sanders Bros. Radio 
Station, 309 U. S. 470, 475 (1940). (See Appendix B for 
detailed study of legislative history) 

A careful review of the legislative history of these sec¬ 
tions makes it clear beyond doubt that the Congressional 
intent was simply to make applicable to broadcasting the 
existing anti-trust laws of the United States. Representa¬ 
tive White, author of one of the first Congressional meas¬ 
ures designed to extend the monopoly laws of the United 
States to the radio industry, stated as follows during Con¬ 
gressional debate on H.R. 13773, 67th Cong. 4th Sess. 
(1923): 

“All laws of the United States relating to monopolies 
and agreements in restraint of trade are made appli¬ 
cable in terms to the radio industry and to interstate 
and foreign communication by radio .... The pro¬ 
visions of the Clayton Antitrust Act applies [sic] to 
radio companies as well as to others.” (67 Cong. Rec. 
5480) (1926). 

“We have provided that all laws of the United States 
relating to monopoly and agreements in restraint of 
trade shall be specifically applicable to the radio in¬ 
dustry and radio communication.” (68 Cong. Rec. 
2579) (1927). 




Congress has repeatedly refused to apply to the broad¬ 
casting industry restrictions not applicable to ordinary in¬ 
dustries. As enacted by Congress, the monopoly sections 
of the Communications Act related by their terms only to 
“unlawful” monopolies. Congress carefully considered 
and rejected wordings that could have been interpreted 
more broadly. (H.R. 11964, 67th Cong. 4th Sess. § 2(c) 
(1923)). For example, Congress rejected a proposal that 
the Commission be authorized to determine in the first 
instance whether or not monopoly existed (Hearings on 
H.R. 7357, 68th Cong. 1st Sess. (1924), pp. 8 and 11), and 
it similarly considered and rejected a forerunner of Sec¬ 
tion 311 which would have “directed” the Secretary of 
Commerce “to refuse a station license” to a person found 
guilty by any federal court of unlawful monopoly (H.R. 
5589, 69th Cong. 1st Sess. § 2C (1926); S. 1754, 69th Cong. 
1st Sess. § 6 (1926)), pointing out that such a provision 
“would constitute under this language a perpetual bar as 
against the concern which has been so convicted.” (Hear¬ 
ings on H.R. 5589, 69th Cong. 1st Sess. (1926), pp. 26- 
27). Congress also considered and refused to adopt a 
proposed section in which it was stated that: “it is hereby 
declared to be an illegal combination in restraint of trade 
for two or more radio stations to simultaneously broad¬ 
cast the same program” under certain circumstances. 
(Hearings on S. 1 and S. 1754, 68th Cong. 1st Sess. (1924), 
pp. 169-171, 183). Even the suggestion that Congress 
should fix a numerical limit on the number of stations 
permissible under common ownership was mentioned in 
hearings, but was never included in a bill. (Hearings on 
S. 1 and S. 1754, 69th Cong. 1st Sess. (1926), p. 46) 

While “Congress moved under the spur of a widespread 
fear that in the absence of governmental control the pub¬ 
lic interest might be subordinated to monopolistic domina¬ 
tion in the broadcasting field” (Federal t'ommunications 
Comm’n v. Pottsville Broadcasting Co., 309 U.S. 134, 137 
(1940)), Congress deliberately refrained from creating new 
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anti-trust prohibitions applicable solely to broadcasting. As 
stated by Mr. White of Maine in the debates on the Radio 
Act of 1927: ; 

“We are here dealing with a new means of communi¬ 
cation. It is fighting to develop its usefulness in a field 
in which telephones, telegraphs and cables are now en¬ 
trenched. We should exercise every care in the public 
interest, but there exists a reasonable doubt whether 
we are justified in applying to this industry different 
or more drastic rules than the other forms of communi¬ 
cation are subjected to.” (67 Cong. Rec. 5480 
(1926)). 

And as stated by Mr. Crowther of New York: 

“It seems to me that we have law enough to take care 
of the monopolistic part of the question and that that 
can be attended to without further legislation. Radio 
and radio transmission will not be exempt any more 
than any other corporations under the existing law.” 
(67 Cong. Rec. 5562 (1926)). (Italics supplied). 

Furthermore, the legislative history makes it clear that 
the proponents of the Radio Act of 1927 believed that the 
Commission could control and prevent the development of 
monopoly by withholding its consent to the grant of in¬ 
dividual applications. The debates on the Radio Act of 
1927 indicate that Section 12 (now Section 310) w T as adopted 
in order to guard against the “possibility” that a few or 
a single entity might acquire many stations and, partic¬ 
ularly, might effect a monopoly or single ownership in a 
particular locality. The intention of Congress was that the 
Commission should deal with this problem in acting upon 
individual applications requesting approval of transfers 
of stations or for new station licenses. (See Appendix B, 
pp. 8-33). For example, Mr. Stephen B. Davis, then Solici¬ 
tor of the Department of Commerce, testifying at the hear¬ 
ings on S. 1 and S. 1754, 68th Cong. 1st Sess. (1924) stated 
(pp. 43-45): 


“Under the terms of the Dill bill that is pending be¬ 
fore you now there is a provision that no licenses may 
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be transferred . . . excepting with the approval of the 
Secretary of Commerce. In other words, there is no 
absolute right of transfer. So that it would be within 
the power of the Secretary of Commerce to refuse to 
grant new licenses or to renew old licenses if purchases 
were carried to the extent of constituting a monopoly 
or single ownership in any particular locality. . . 

It is submitted that the legislative history makes it clear 
that Congress intended that freedom of competition should 
prevail in the broadcasting business, and that this goal 
should be accomplished under the existing law; that there 
was no Congressional intent that broadcasting should be 
hampered by restrictions not applicable to other industries; 
and that the Congress intended that power to approve or 
disapprove transfers of control should be used by the Com¬ 
mission to prevent concentration of control of broadcast 
facilities in a single community or area in the hands of a 
few. In brief, the legislative history of Sections 311 and 
313 indicates that Congress never authorized the Commis¬ 
sion to adopt a policy restricting the ownership of broad¬ 
cast facilities, irrespective of the use to which they were 
put, to a fixed or arbitrary number. 5 

5 The foregoing conclusion is reinforced by the history of an amendment 
to Section 307 which was offered by Senator Dill during the debates on the 
Communications Act of 1934 (S. 3285, 73rd Cong. 2d Sess. (1934)) which 
provided that: 

“In granting applications for licenses or renewals of licenses . . the 
commission shall so distribute such licenses that no one licensee nor or¬ 
ganization of licensees, whether effected by purchase, lease, chain broad¬ 
casting, or other method, shall be able to monopolize or exercise dominant 
control over the broadcasting facilities of any community, city, or State, 
or over the country as a whole; and the commission shall, so far as pos¬ 
sible, by its distribution of licenses, provide for broad diversification and 
free competition in broadcast programs to be presented to radio listeners. ’ ’ 
(78 Cong. Bee. 8851 (1934)). 

Mr. Dill explained the purpose of this amendment as follows: 

“The purpose of this amendment is to make it impossible for any one 
man or organization to have control of the broadcasting facilities of a 
community, State, or the country if there are other applications from 
responsible applicants. At the present time there is growing up in many 
cities the practice of the owner of an important station leasing the 
facilities of another important station and then organizing a corpora¬ 
tion to control a third station, and as a result the one station gets com¬ 
plete control of the broadcasting of the community. The purpose of the 
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The 1952 Amendments to the Communications: Act 
amended Section 311, 66 Stat. 716 (1952), to delete there¬ 
from the provision which authorized the Commission to re¬ 
voke a broadcast license in those cases where the licensee 
has been found guilty by a court of an anti-trust violation 
but where the court did not order revocation of the broad¬ 
cast license. The Senate Report on the 1952 Amendments 
stated in part (S. Rept. No. 44, 82nd Cong. 1st Sess. (1951), 
at p. 9): 

“This section amends Section 311 of the present Act 
which relates to the application of the anti-trust laws 
of the United States. . . . Section 311 of the present 
law specifically directs the Commission to revoke any 
license which the court lias ordered to be revoked under 
the authority of Section 313 and authorizes the Com¬ 
mission to revoke the license of a person found guilty 
of antitrust violation if the court itself has not ordered 
such revocation. 

“Licensees have consistently contended during various 
hearings before the committee that these two sections 
considered together as now written constitute an un¬ 
fair discrimination against radio licensees and that 
such double penalty is not imposed upon any other 
classes of business by any other statute.” 

# # * * * 

“It [the committee] has . . . modified Section; 311, 
which gave to the Federal Communications Commis¬ 
sion additional authority to institute license revoca¬ 
tion proceedings in those cases where a licensee has 
been found guilty in court of an antitrust violation 
but where the court did not order revocation of the 
license issued by the Commission. The modification 
proposed merely prohibits the Commission from in- 

amendment is to give the commission a reason, if there be a suitable 
applicant, for granting a license to another applicant, and to break up 
that kind of practice if the commission shall find it necessary. It is a 
permissive amendment.” (78 Qong. Kec. 8851 (1934)) 

This proposal was agreed to and passed the Senate (78 Cong. Kec. 10987 
(1934)). However, the Conference Report No. 1918, which accompanied S. 
3285 omitted the amendment from the final bill. It will be noted that even 
this amendment would have required the Commission to consider this problem 
in acting upon individual applications. 



stituting its own antitrust proceeding. It retains the 
specific authority to refuse a license or permit in those 
cases in which a court under Section 313 has ordered 
revocation of the license or permit. 

“The committee desires to emphasize that the Com¬ 
mission’s existing authority under law to examine into 
the character of a licensee or permittee in granting a 
license or a renewal is in no way impaired or modified 
by the change here recommended in Section 311. The 
Commission’s authority to determine whether or not 
the public interest, convenience, or necessity will be 
served by the granting of a license remains paramount 
and if it finds that the conviction of a licensee under 
the antitrust laws or under Section 313 has materially 
affected the character or standing of such licensee so as 
to warrant refusal of a renewal, or grant of license, it 
may so proceed. Thus, the Commission’s power to 
protect against monopoly control of radio licenses re¬ 
mains unaffected by the changes herein recommended; 
it is merely estopped from initiating and proceeding 
■with an antitrust case of its own.” (Italics supplied) 

The 1952 Amendments to the Communications Act, there¬ 
fore, have limited rather than extended the Commission’s 
powers under the anti-monopoly provisions of the Act. The 
Committeee Report, quoted above, indicates clearly that, 
“The Commission’s authority to determine whether or not 
the public interest, convenience, or necessity will be served 
by the granting of a license remains paramount”; but it 
negatives any alleged power of the Commission to insti¬ 
tute its own anti-trust proceeding, or similarly, to promul¬ 
gate rules which prescribe for the broadcast industry a 
stricter anti-trust policy than is applicable under the na¬ 
tional anti-trust laws as interpreted by the Courts. 

Nor may the licensing authority of the Commission be 
employed to achieve a result, which, when measured by 
the national anti-trust policy, imposes an absolute limita¬ 
tion even more severe than that condemned as unlawful 
by the anti-trust laws themselves. The Commission ad¬ 
mittedly has authority, in consideration of individual cir- 
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cumstances, to refuse tlie grant or renewal of a license 
where the applicant or licensee has engaged in practices 
of a monopolistic character or tending to restrain competi¬ 
tion, viewed in the light of whether such applicant or 
licensee has thereby become disqualified to serve the 
“public interest.” This is true, regardless of whether such 
practices are in fact proscribed by the anti-trust laws. 
Mansfield Journal Co. v. Federal Communications Comm’n., 
86 U.S. App. D.C. 102, 180 F. 2d 28 (1950). But the licens¬ 
ing authority will not support rules of absolute proscrip¬ 
tion, and in its exercise, as stated in National Broadcast¬ 
ing Company v. United States , 319 U.S. 190, 225 (1943), 
flexibility must be retained and “ [I]n each case that comes 
before it, the Commission must still exercise an ultimate 
judgment whether the grant would serve the ‘public in¬ 
terest, convenience or necessity.’ ” 

Accordingly, it is submitted that the Commission erro¬ 
neously interpreted its statutory powers under Sections 311 
and 313 of the Act in purporting to adopt numerical pro¬ 
scription rules under these sections. 


D. The Commission Erred In Concluding Thai Section 314 Of 
The Communications Act Was Applicable. 

Section 314 of the Communications Act on its face fur¬ 
nishes no justification for the promulgation of the rules. 
Moreover, this Court has clearly stated the limited scope 
of this section in Mackay Radio & Telegraph Co. v. Federal 
Communications Comm’n, 68 App. D.C. 336, 340 97 F. 2d 
641, 645 (1938), as follows: 

“Section 314 of the Communications Act, 47 U.S.C.A. 
§ 314, is devoted wholly to an effort to maintain compe¬ 
tition between radio circuits on the one hand and tele¬ 
graph and cable lines on the other.” 


See also, Machay Radio and Telegraph Co., 5 Pike & 
Fischer R.R. 561, 573 (1951). 






THE NUMERICAL PROSCRIPTION RULES ARE BASED ON AN 
ERRONEOUS INTERPRETATION AND APPLICATION OF THE 
NATIONAL POLICY AGAINST MONOPOLY AND ARE 
INVALID. 

A. Administrative Rules Based On An Erroneous Interpre¬ 
tation or Application of Law Are Invalid 

It is well settled that any administrative action premised 
on an erroneous interpretation or application of law is 
invalid. Federal Communications Comm’n. v. RCA Com¬ 
munications, Inc., 346 U.S. 86 (1953); Securities and Ex¬ 
change Common, v. Chenery Corp., 318 U.S. 80, 94-95 
(1943); American Broadcasting Co. v. United States, 110 
F. Supp. 374 (S.D. N.Y. 1953), aff’d sub. nom., Federal 
Communications Commission v. American Broadcasting 
Co., 347 U.S. 284 (1954). 

As stated by the Supreme Court in Federal Communi¬ 
cations Comm’n. v. RCA Communications, Inc., 346 U.S. 
86, 91, 92, 94 (1953): 

“In this case, the Court of Appeals has ruled that the 
Commission was guided by a misinterpretation of na¬ 
tional policy, in that it thought that the maintenance 
of competition is in itself a sufficient goal of federal 
communications policy so as to make it in the public 
interest to authorize a license merely because compe¬ 
tition, i.e., duplication of existing facilities, w T as ‘reas¬ 
onably feasible.’ RCAC relies on the holding of the 
Court of Appeals that the Commission must decide, 
in the circumstances of the application, that competi¬ 
tion is not merely feasible but beneficial. 

“The Commission has not in this case clearly indi¬ 
cated even that its own experience, entirely apart from 
the tangible demonstration of benefit for which RCAC 
contends, leads it to conclude that competition is here 
desirable. It seems to have relied almost entirely on 
its interpretation of national policy. Since the Com¬ 
mission professed to dispose of the case merely upon 
its view of a principle which it derived from the statute 
and did not base its conclusion on matters within its 
own special competence, it is for us to determine what 
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the governing principle is. Cf. Federal Radio Comm. 
v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266, 
276, 53 S. Ct. 627, 632, 77 L. Ed. 1166. 

“That there is a national policy favoring competition 
cannot be maintained today without careful qualifica¬ 
tion. It is only in a blunt, undiscriminating sense that 
we speak of competition as an ultimate good. Certainly 
even in those areas of economic activity where the play 
of private forces has been subjected only to the nega¬ 
tive prohibitions of the Sherman Law, 15 U.S.C.A. 
§ 1 et seq., this Court has not held that competition is 
an absolute. See Chicago Board of Trade v. United 
States, 246 U.S. 231, 38 S. Ct. 242, 62 L. Ed. 683; cf. 
Mason, Monopoly in Law and Economics, 47 Yale 
L. J. 34. 

* * # • 

“Had the Commission clearly indicated that it relied 
on its own evaluation of the needs of the industry 
rather than on what it deemed a national policy, its 
order would have a different foundation. There can 
be no doubt that competition is a relevant factor in 
weighing the public interest. Cf. McLean Trucking Co. 
v. United States, 321 U.S. 67, 86-88, 64 S. Ct. 370; 380- 
381, 88 L. Ed. 544. Our difficulty arises from the fact 
that while the Commission recites that competition 
may have beneficial effects, it does so in an abstract, 
sterile way. Its opinion relies in this case not on its 
independent conclusion, from the impact upon jit of 
the trends and needs of this industry, that competition 
is desirable but primarily on its reading of national 
policy, a reading too loose and too much calculated to 
mislead in the exercise of the discretion entrusted 
to it.” 

i 

i 

Likewise, in invalidating certain parts of the lottery reg¬ 
ulations promulgated by the Federal Communications 
Commission, the District Court in American Broadcasting 
Co., Inc. v. United States, 110 F. Supp. 374, 383 (S.D.I N.Y. 
1953), aff’d. sub nom. Federal Communications Common v. 
American Broadcasting Co., 347 U.S. 284 (1954), stated: 

‘‘ The Communications Act specifically empowers the 
Commission to ‘make such rules and regulations, and 
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issue sucli orders, not inconsistent with this chapter, 
as may be necessary in the execution of its functions/ 
T. 47 U.S.C.A. § 154(i); and Section 303(r) grants the 
Commission the same rule making power ‘to carry out 
the provisions of this chapter’. The Commission had 
the authority to make orders, rules and regulations in 
relation to broadcasting programs to implement the 
provisions of Section 1304 of Title 18 U.S.C. (formerly 
§ 316 of the Federal Communications Act), and could 
proceed by general rule or by individual ad hoc deci¬ 
sions in its discretion. Securities <& Exchange Comm. 
v. Chenery Corp., 332 U.S. 194, 67 S. Ct. 1575, 91 L. 
Ed. 1995. The Commission did not have to await a 
judicial determination declaring a certain type of pro¬ 
gram to be in violation of said sections before formula¬ 
ting its Rules. But the Rules could not declare cer¬ 
tain types of programs to he lotteries, if as a matter 
of law they tcere not lotteries and would not constitute 
a violation of said sections. The authority to make 
rides is not the power to make law. Lincoln Electric 
Co. v. Commissioner of hit. Rev., 6 Cir., 1951, 190 F. 
2d 326.” (Italics supplied). 

• • * 

The court states further, 110 F. Supp. 374 at page 388: 

“These rules do not involve any of the scientific or 
technical problems of radio or television, or their sta¬ 
tistical field and inter-station relationships, concerning 
which the Commission has expert knowledge. The Com¬ 
mission's opinion . although entitled to respect, is not 
authoritative. Interstate Commerce Comm. v. Service 
Trucking Co., 3 Cir., 186 F. 2d 400; Lincoln Electric 
Co. v. Commissioner of Int. Rev., 6 Cir., 190 F. 2d 326. 
We need not consider as applicable the admonition of 
Judge Frankfurter in National Broadcasting Co. v. 
United States, 319 U.S. 190 at page 218, 63 S. Ct. 997, 
87 L. Ed. 1344, that the courts should hesitate to sub¬ 
stitute their own views for those of the Commission in 
matters peculiarly within the knowledge and experience 
of the Commission. The basic question presented on 
these motions is the interpretation of the lottery 
statute, § 1304, and its application to the types of pro¬ 
grams condemned bv the Commission’s Rules. That 
is a legal question and peculiarly within the province 
of the courts.” (Italics supplied). 
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As will be demonstrated hereafter, the Commission in 
justifying the numerical proscription rules as intended “to 
implement the Congressional (or national) policy against 
monopoly” erroneoqsly interpreted and applied the na¬ 
tional anti-trust policy. Under the foregoing cases, its 
action raises a legal question peculiarly within the province 
of the courts. 

| 

B. The Commission Erroneously Interpreted And Applied The 
National Anti-Trust Policy And Usurped The Functions of 
The Judiciary by Promulgating Rules Which Characterize 
The Ownership or Control of More Than a Specified Num¬ 
ber of Stations as Illegal Per Se. 


The asserted basis for the promulgation of the rules 
rests squarely on the conclusion of the Commission that 
they are “designed to implement the Congressional policy 
against monopoly enunciated specifically in Sections 311 
and 313 of the Communications Act” (R. 329). 

The Commission in promulgating the rules thus has as¬ 
serted that it has derived its power from the national policy 
against monopoly. 0 It will be demonstrated here that the 
national anti-trust laws as interpreted and applied by the 
Courts do not recognize any numerical standard or measure 
of monopoly. The numerical proscription rules, therefore, 
constitute an attempt to establish a new and novel measure 
of monopoly, and the Commission in promulgating the 
rules has usurped the functions of the judiciary and has 
erroneously interpreted and applied the national policy 
against monopoly. i 

Under the guise of implementing the Congressional poli¬ 
cy against monopoly, the Commission has taken the; posi- 


c> Cf. N'atioval Broadcasting Co. v. United States, 319 U.S. 190, 224 (1943) 
wherein the Supreme Court held that the Commission had been delegated the 
independent power to make speeial rules for stations engaged in chain or 
network broadcasting. The whole issue in the NBC ease was whether such 
an independent and separate power existed under the Act. The Court 
never suggested that the Commission could derive the power which it claimed 
from the anti-trust Laws. Thus, the Supreme Court quoted with approval 
the Commission's Report on Chain Broadcasting: “We do not predicate our 
jurisdiction to issue the regulations on the ground that the network practices 
violate the anti-trust laws.” i 
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tion that mere numbers of stations constitute a “ concentra¬ 
tion of control contrary to the public interest. ” As Mr. 
Justice Frankfurter stated in his dubitante in Radio Cory, 
of America v. United States, 341 U.S. 412, 424 (1951) : 7 

“Surely what constitutes the public interest on an is¬ 
sue like this is not one of those expert matters as to 
which courts should properly bow to the Commission’s 
expertness.” 

Judicial interpretation and application of the Sherman 
Anti-Trust Act, 26 Stat. 209 (1890), 15 U.S.C.A. 331-7 
(1951), and the Clayton Act, 38 Stat. 730 (1914), 15 

U. S.C.A. §§12-27 (1951), has been premised on the “rule 
of reason” enunciated in Standard Oil Co. of Neiv Jersey 
v. United States, 221 U.S. 1 (1911). 8 The rule was re-stated 
in Board of Trade of the City of Chicago v. United States, 
246 U.S. 231 (1918), wherein it was said, at page 238, that 
the legality of any monopoly, agreement or regulation 
must be determined by: 

“.. . the facts peculiar to the business to which the re¬ 
straint is applied; its condition before and after the 
restraint was imposed; the nature of the restraint, and 
its effect, actual or probable. The history of the re¬ 
straint, the evil believed to exist, the reason for adopt¬ 
ing the particular remedy, the purpose or end sought 
to be attained, are all relevant facts.” 

In United States v. Columbia Steel Cory., 334 U.S. 495 
(1948), the Supreme Court in holding a merger of two cor¬ 
porations valid under the Sherman Act, set forth at pages 
527-528, the following criteria in applying the rule of 
reason: 

" In this case, the Supreme Court sustained the promulgation of color 
television standards by the Federal Communications Commission. 

8 For cases affirming the validity of the rule of reason, see United States 

V. Columbia Steel Cory., 334 U.S. 495 (1948) rrh. denied, 334 U.S. 862 (1948) ; 
United States v. United Shoe Machinery Cory., 110 F. Supp. 295 (D.C. Mass. 
1953) aff’d per curiam, May 17, 1954, 22 U.S. L. Week 4249; United States 
v. Aluminum Co. of America, 91 F. Supp. 333 (D.C. N.Y. 1950). 
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“In determining what constitutes unreasonable re¬ 
straint, we do not think the dollar volume is in itself of 
compelling significance; we look rather to the percen¬ 
tage of business controlled, the strength of the remain¬ 
ing competition, whether the action springs from busi¬ 
ness requirements or purpose to monopolize, the proba¬ 
ble development of the industry, consumer demands, 
and other characteristics of the market. We do not 
undertake to prescribe any set of percentage figures 
by which to measure the reasonableness of a corpora¬ 
tion’s enlargement of its activities by the purchase of 
the assets of a competitor. The relative effect of per¬ 
centage command of a market varies with the setting 
in which that factor is placed.” 


Briefly, the rule of reason requires a full and fair hear¬ 
ing as a condition precedent to the judicial determination 
of whether certain practices or conditions constitute a 
monopoly. The numerical proscription rules here involved 
repudiate the rule of reason by dispensing with the require¬ 
ment of hearing and consideration of the effect of the 
acquisition of an additional station upon competition. The 
numerical proscription rules, by defining undue concen¬ 
tration of broadcast stations in terms of numbers, make one 
fact only the decisive fact from which a conclusive pre¬ 
sumption of illegal concentration is derived. This fore¬ 
closes the applicant from participating in a hearing or 
introducing any evidence in support of the other facts 
which may well support the determination that a grant 
of its application will promote competition and serve the 
public interest. Morgan v. United States, 298 U.S. 468 
(1936), 304 U.S. 1 (1938). 

There is no justification or support in the Court deci¬ 
sions for categorizing mere numbers or size as illegal per se. 
Under the Common Law and the anti-trust statutes* the 
Courts have recognized and established a limited class of 
practices which are illegal per se. Per se illegality has been 
held applicable to price fixing, United States v. Socony 
Vacuum Oil Co., 310 U.S. 150 (1940) reh. denied, 310 U.S. 
658 (1940); to deliberate exclusion of competitors, Associ- 
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ated Press v. United States, 326 U.S. 1 (1945) rein, denied, 
326 U.S. 802 (1945); and to tying restrictions, International 
Salt Co. v. United States, 332 U.S. 392 (1947). On the 
other hand, the Courts have refused in recent cases to ex¬ 
pand the doctrine of illegality per se to exclusive supply 
contracts, United States v. Standard Oil Co. of California, 
78 F. Supp. 850, 863, (S.D. Cal. 194S) aff’d on other 
grounds, 337 U.S. 293 (1949); to vertical combinations, 
United States v. Columbia Steel Co., 334 U.S. 495, 519 
(1948), United States v. Paramount Pictures, Inc., 334 U.S. 
131, 173-174 (1948); and to motion picture clearances, 
United States v. Paramount Pictures, Inc., 66 F. Supp. 323, 
341-3 (S.D. N.Y. 1946) aff’d in part, reversed in part, 334 
U.S. 131 (1948); see also, Triangle Conduit and Cable Co. 
v. Federal Trade Comm’n., 168 F. 2d 175 (7tli Cir. 1948), 
aff’d sub. nom., Clayton Mark & Company v. Federal Trade 
Comm’n., 336 U.S. 956 (1949). 

In anti-trust proceedings the per se doctrine works me¬ 
chanically, once the fact of the practice is proved. From 
proof of that fact flows a conclusive presumption—a rule 
of law—that the effects prohibited by the anti-trust laws 
exist. And no evidence to the contrary is admissible. 
Oppenheim, Federal Anti-trust Legislation: Guideposts to 
a Revised National Anti-trust Policy , 50 Mich. L. Rev. 
1139 (1952). 

The numerical proscription rules purport to add an addi¬ 
tional category to the illegal per se doctrine—that size or 
mere numbers constitute a “concentration of control . . . 
contrary to the public interest.” 

In applying the anti-trust statutes for nearly a century, 
the Courts have never been willing to adopt a rule of thumb 
based on size or number of units. The classic statement is 
contained in United States v. United- States Steel Corp., 
251 U.S. 417 (1920), wherein the Supreme Court stated 
at pages 450 and 451: 

“We have pointed out there are several of the gov¬ 
ernment’s contentions which are difficult to represent 
or measure; and the one we are now considering, that 
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is, the power is ‘unlawful regardless of purpose,’ is 
another of them. It seems to us that it has for its 
ultimate principle and justification that strength in 
any producer or seller is a menace to the public interest 
and illegal because there is potency in it for mischief. 
The regression is extreme, but short of it the govern¬ 
ment cannot stop. ...” 


# * * * 

“The corporation is undoubtedly of impressive size, 
and it takes an effort of resolution not to be affected 
by it or to exaggerate its influence. But we must ad¬ 
here to the law, and the law does not make mere size 
an offense or the existence of unexerted power an 
offense.” 


Likewise in United States v. New York Great A. & P.Tea 
Co., 173 F. 2d 79, 87 (7th Cir. 1949), Circuit Judge Minton 
(now Supreme Court Justice), speaking for the Court, said: 

“No court has vet said that the accumulation and 

•/ 

use of great power is unlawful per se. Bigness is no 
crime, although ‘size is itself an earmark of monopoly 
power. For size carries with it an opportunity for 
abuse.’ United States v. Paramount Pictures, 334 
U.S. 131, 174, 68 S. Ct. 915, 937, 92 L. Ed. 1260. That 
there was an accumulation of great power by A&P 
cannot be denied. How it used that power is! the 
question.” 


The recent cases have reaffirmed this doctrine. Mere 
size or numbers is no offense unless the economic power 
inherent in such size or numbers can control the market 
to the extent of excluding competition or fixing prices. 
United States v. Aluminum Co. of America, 148 F. 2d 416 
(2nd Cir. 1945); United States v. United Sli-oe Machinery 
Cory., 110 F. Supp. 295 (D.C. Mass. 1953), aff’d per 
curiam, May 17, 1954, 22 U.S. L. Week 4249. As the Su¬ 
preme Court so aptly stated in Times-Picayune Pud). Co. 
v. United States, 345 U.S. 594, 612 (1953): “Obviously no 
magic inheres in numbers; ...” 

The Supreme Court made it clear in Federal Communi¬ 
cations Comm’n. v. Sanders Bros. Radio Station, 309 U.S. 


i 

i 
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470, 475 (1940) that Congress intended to make broad¬ 
casting a competitive business. It said: 

“In short, the broadcasting field is open to anyone, 
provided there be an available frequency over which 
he can broadcast without interference to others, if 
he shows his competency, the adequacy of his equip¬ 
ment, and financial ability to make good use of the 
assigned channel.’’ 

As this Court has pointed out in Easton Publishing Co. 
v. Federal Communications Comm’n, 85 U.S. App. D.C. 
33, 35, 175 F. 2d 344, 346 (1949), after quoting the Sanders 
case: 

“Under that view of the statute, the public interest, 
convenience and necessity to which the Act refers are 
served by effective competition among strong com¬ 
petitors.” 

The illegal per se concept of the numerical proscription 
rules not only is contrary to the judicial decisions inter¬ 
preting the anti-trust statutes, but it precludes an applicant 
from showing that the grant of his application for an 
additional station will promote the public interest by devel¬ 
oping “effective competition among strong competitors.” 

Carried to its extreme conclusion, the concept of the 
numerical proscription rules could require that no more 
than one station be licensed to any single interest, if the 
Commission’s conception of its statutory powers and the 
national anti-trust policies were sound. It is submitted 
that the decisions of the Courts repudiate the existence of 
any such extreme national policy, and that the Commission 
has erroneously applied and interpreted this policy in 
promulgating the rules. 
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C. The Commission Erred In Concluding Thai The National 
Policy Against Monopoly Requires a Policy of "Diversifi¬ 
cation" of Broadcast Station Ownership., Irrespective of 
The Existence of Facts Demonstrating the Actual Existence 
of Monopoly, Monopolistic Practices, or Restraints on 
Competition. 

In justification of the promulgation of the rules, the 
Commission’s Report and Order (R. 331) states: i 

“This Commission has consistently adhered to the 
principle of ‘diversification’ in order to implement 
the Congressional policy against monopoly and in 
order to preserve competition. That principle requires 
a limitation on the number of broadcast stations which 
may be licensed to any person or persons under com¬ 
mon control. ’ ’ 

It then continues (R. 332): 

“It is our view that the operation of broadcast statipns 
by a large group of diversified licensees will better 
serve the public interest than the operation of broad¬ 
cast stations by a small and limited group of licensees. 
The vitality of our system of broadcasting depends in 
large part on the introduction into this field of licensees 
who are prepared and qualified to serve the varied and 
divergent needs of the public for radio service. Simply 
stated, the fundamental purpose of this facet of the 
multiple ownership rules is to promote diversification 
of ownership in order to maximize diversification of 
program and service viewpoints as well as to prevent 
any undue concentration of economic power contrary 
to the public interest. ...” 

As one of the factors to be taken into account in the 
exercise of the licensing authority in the “public interest,” 
a policy of “diversification” has long been observed ;by 
the Commission. Sec, The Journal Co., 2 F.C.C. 180 
(1935); McGlashan, 2 F.C.C. 142 (1935); Sioux Falls 
Broadcast Association, Inc., 11 F.C.C. 91, 3 Pike & 
Fischer R.R. 65 (1945); Finger Lakes Broadcasting 
System, 11 F.C.C. 528, 3 Pike & Fischer R.R. 406 (1946). 
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Effectuating this policy of “diversification,” Subsections 
3.35(1), 3.240(a) and 3.636(a)(1) of the multiple owner¬ 
ship rules prohibit the licensing to the same party of two 
stations serving the same “primary service area” or which 
serve “substantially the same service area” (R. 338, 
339, 340). The validity of these subsections is not ques¬ 
tioned in this proceeding for reason of an all important 
point of distinction. The prohibition set forth in Section 
3.35(1) is not absolute, but contains a saving clause that 
no such action will be authorized “except upon showing 
that the public interest, convenience and necessity will be 
served through such multiple ownership situation.” More¬ 
over, in its administrative interpretation, the Commission 
has never considered these “overlap” rules as “absolute 
proscriptions,” and this flexibility in application of the 
rules is the very measure of their validity. See, for ex¬ 
ample, Allen T. Simmons, 11 F.C.C. 1160, 1176, 3 Pike & 
Fischer R.R. 1029, 1043 (1947); aff’d, Simmons v. Federal 
Communications Comm’n., 83 U.S. App. D.C. 262, 169 F. 
2d 670 (1948); cert. den. 335 U.S. 846 (1948); Fetzer Broad¬ 
casting Co., 11 F.C.C. 515, 525, 3 Pike & Fischer R.R. 884, 
893 (1947); WIS-TV Cory., 9 Pike & Fischer R.R. 607, 
608 (1953). See also, Plains Radio Broadcasting Company 
v. Federal Communications Comm’n., 85 U.S. App. D.C. 
48, 52, 175 F. 2d 359, 363 (1949), wherein the court speci¬ 
fically pointed out that overlap is not a legal bar to a 
license. 

The assertion that the so-called principle of diversifica¬ 
tion requires rules of absolute numerical proscription in 
order to implement the Congressional policy against 
monopoly, however, raises a question entirely different 
and separate from that involved in the “overlap” rules. 
The foundations of the national policy against monopoly 
have been set forth in the preceding point. They refute 
any assertion that diversification of ownership, as such, 
without consideration of actual existence of monopoly, 
monopolistic practices, or restraint on competition, con- 
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stitutes the national policy against monopoly. Moreover, 
there is no statutory authority for the adoption of nu¬ 
merical proscriptions based on any such principle. 


HI. 

THE RULES ARE INCONSISTENT WITH AND DEFEAT THE 
REQUIREMENTS OF THE COMMUNICATIONS ACT OF 1934 
THAT THE COMMISSION GRANT APPLICATIONS "IF PUB¬ 
LIC CONVENIENCE. INTEREST OR NECESSITY WILL BE 
SERVED THEREBY" 

A. National Broadcasting Company v. United States. 319 U.S. 
190 (1943) Specifically Defines The Statutory Limitations on 
The Commission's Power To Make General Prohibitory 
Rules. 

The leading case cited by the Commission in support 
of its asserted power to promulgate the rules is National 
Broadcasting Company v. United States, 319 U.S. 190 
(1943). The network regulations in that case were upheld 
under the “comprehensive mandate to ‘encourage the 
larger and more effective use of radio in the public interest’, 
if need be, by making ‘special regulations applicable to 
radio stations engaged in chain broadcasting’.” (Com¬ 
munications Act of 1934, as amended, § 303(g) (i), I 47 
U.S.C.A. § 303(g)(i) (Supp. 1953)). The Supreme Court 
stated, 319 U.S. 190, at 218: 

“In essence, the Chain Broadcasting Regulations rep¬ 
resent a particularization of the Commission’s con¬ 
ception of the ‘public interest’ sought to be safe¬ 
guarded by Congress in enacting the Communications 
Act of 1934. The basic consideration of policy under¬ 
lying the Regulations is succinctly stated in its Report: 
‘With the number of radio channels limited by natural 
factors, the public interest demands that those who 
are entrusted with the available channels shall make 
the fullest and most effective use of them. If a licensee 
enters into a contract with a network organization 
which limits his ability to make the best use of ihe 
radio facility assigned him, he is not serving the 
public interest. * # * The net effect [of the prac¬ 
tices disclosed by the investigation] has been that 
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broadcasting service has been maintained at a level 
below that possible under a system of free competi¬ 
tion. Having so found, we would be remiss in our 
statutory duty of encouraging'“ the larger and more 
effective use of radio in the public interest’ 7 if we 
were to grant licenses to persons who persist in these 
practices.’ (Report, pp. 81, 82)” 

The Supreme Court pointed out that the Commission’s 
announcement that it would refuse licenses to persons who 
engage in specified network practices was a “. . . basis for 
choice which we hold is comprehended within the statutory 
criterion of ‘public interest.’ ” (319 U.S. at pp. 226-227). 
Furthermore, the opinion reaffirmed, “The criterion gov¬ 
erning the exercise of the Commission’s licensing power 
is the ‘public interest, convenience, or necessity.’ ” (319 
U.S. 190 at p. 215). 

The NBC case is particularly pertinent to the instant 
case since Rule 3.106 of the network regulations sets forth 
a general policy designed to preclude licensing of stations 
to networks where competition would be substantially 
restrained thereby. 9 Both in its Report on Chain Broad¬ 
casting and in its brief before the Supreme Court, the 
Commission, however, made it clear that the regulations 
were not “iron-bound” and did not constitute “an abdica¬ 
tion by the Commission of all discretion.” In its Report 
the Commission characterized the regulations as “an ex¬ 
pression of the general policy we will follow in exercising 
our licensing power” (p. 85); and, after finding “that 
the licensing of two stations in the same area to a single 
network organization is basically unsound and contrary to 
the public interest,” the Commission specifically made it 
clear (at pages 68-69) that: 

9 Section 3.106 provided: ‘ ‘ Xo license shall be granted to a network organi¬ 
zation, or to any person directly or indirectly controlled by or under com¬ 
mon control with a network organization, for more than one standard broad¬ 
cast station where one of the stations covers substantially the service area 
of the other station, or for any standard broadcast station in any locality 
where the existing standard broadcast stations are so few or of such unequal 
desirability (in terms of coverage, power, frequency, or other related matters) 
that competition would be substantially restrained bv such licensing.” 319 
U.S. 190 at 208. 
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“In any particular case, of course, networks will be 
given full authority on proper application for new 
facilities or renewal of license, to call to our attention 
any reasons why the principle should be modified or 
held inapplicable. . . . 

“Subject to the right and opportunity of CBS land 
NBC to show at hearing in a particular case that 
public interest requires otherwise, the Commission 
will not license stations to a single network organiza¬ 
tion more than one station within a given area, nor 
will it license stations to any network organization in 
communities where the available outlets are so few or 
of such unequal desirability as to require that; all 
facilities be open to competition among networks for 
outlets and among stations for networks.” 

i 

Likewise, in its brief the Commission stated at page 77: 

“Nor is there any basis for the suggestion (NBC 
Br. 87; CBS Br. 49) that the regulations are ‘iron 
bound’ and constitute an abdication by the Commis¬ 
sion of all discretion. The Commission must apply 
the statutory standard of public interest, convenience 
or necessity to each application for a license in the 
light of the facts pertinent to the application. Each 
applicant (unless his application is granted without a 
hearing) is entitled to a hearing not only that he may 
have an opportunity to show T that he is entitled to a 
grant of an application under the established policies 
of the Commission, but also that he may show, if 
necessary, that such policies are not appropriate in 
his particular situation. In fact, the Commission has 
adopted rules for the specific purpose of protecting 
the rights of such applicants in enabling them to make 
such a showing if they can. ...” ; 

The Supreme Court’s opinion sustaining the network 
regulations makes it clear that the decision was premised, 
in large part, upon the fact that the Commission had not 
abdicated its responsibility under the Act to consider e^ch 
application on the merits. After referring to the above 



sections of the Report, the Supreme Court stated, 319 
U.S. 190, 207: 

‘ ‘Recognizing that these considerations called for flexi¬ 
bility in their application to particular situations, the 
Commission provided that ‘networks will be given 
full opportunity, ... to call to our attention any 
reasons why the principle should be modified or held 
inapplicable.’ ” 

The Supreme Court also said, 319 U.S. 190, 225: 

“The problems with which the Commission attempted 
to deal could not be solved at once and for all time by 
rigid rules-of-thumb. The Commission therefore did 
not bind itself inflexibly to the licensing policies ex¬ 
pressed in the Regulations. In each case that comes 
before it the Commission must still exercise an ultimate 
judgment whether the grant of a license would serve 
the ‘public interest, convenience, or necessity.’ If time 
and changing circumstances reveal that the ‘public in¬ 
terest’ is not served by application of the Regulations, 
it must be assumed that the Commission will act in ac¬ 
cordance with its statutory obligations.” 

Perhaps an even clearer statement of the scope of the 
Commission’s responsibility in licensing stations, and the 
limitations on its power to issue general regulations dealing 
with one aspect of the public interest, is contained in the 
dissenting opinion of Mr. Justice Frankfurter in Columbia 
Broadcasting System v. United States, 316 U.S. 407 (1942), 
a case in which the Supreme Court held that the network 
had a right to appeal from the “order” adopting the 
network regulations. Mr. Justice Frankfurter, who wrote 
the majority opinion in the NBC case, stated in his dissent 
in the CBS case, 316 U.S. 407, 432: 

“. . . [C]ongress established an administrative pro¬ 
cedure under which the Commission must make a 
specific determination in each case whether the public 
interest would be served by granting the particular 
application before it. No announcement of general 
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licensing policy can relieve the Commission of its 
statutory obligation to examine each application for 
a license and determine whether a grant or denial is 
required by the public interest.” (Italics supplied). 

Justice Frankfurter says at 316 U.S. 407, 433: 

“The regulations do not, therefore, commit the Com¬ 
mission to any definitive course of action in passing 
upon applications for licenses. . . . the Commis¬ 
sion is free to dilute them with amendments and 
exceptions . The construction of the regulations and 
their application to particular situations is still in 
the hands of the Commission. ...” (Italics supplied). 

And at 316 U.S. 407, 444: | 

“Indeed, in its Minute of October 31, 1941, the Com¬ 
mission explicitly stated that the validity of the regu¬ 
lations could be put in issue in a renewal proceed¬ 
ing. . . ., since the reasonableness of the appli¬ 
cation of the regulations to the particular situation 
would also be in issue in the renewal proceeding, . . .” 
(Italics supplied). 

i 

Like Section 3.106 of the network regulations, the numer¬ 
ical proscription rules purport to be based on the policy 
of promoting competition in broadcasting. The NBC and 
CBS cases, supra , make it clear that the Commission 
abdicates its statutory duty by adopting an iron-clad 
proscription against ownership of stations without pro¬ 
tecting the right of applicants to show in particular cases 
that the general policy “should be . . . held inapplicable,” 
and that “public interest requires otherwise.” Under the 
doctrine of these Supreme Court decisions, therefore, the 
numerical proscription rules constitute an abdication by the 
Commission of its statutory responsibility and are invalid. 10 

. . ♦ i 

to It should be noted that the Commission’s Report herein and the • rules 
themselves concede that “the determination whether the grant of a license 
would result in a concentration of control inconsistent with the public inter- 
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The other cases relied on in the Commission’s Report as 
authority for the promulgation of these rules do not sup¬ 
port the numerical proscription rules and they cannot, of 
course, overrule the NBC case. 11 Nor can it be claimed, 
in view of the NBC case, that the Commission’s power 
to make general regulations will be destroyed, if the 
numerical proscription rules are not valid. 12 Such power 
will be limited in accordance with the statutory scheme 
provided in the Act; it will not be destroyed. 

The principal authorities relied on by the Commission, 
which considered its rule-making powers under the Act, 
are National Broadcasting Company v. United States, 
319 U.S. 190 (1943); American Broadcasting Com¬ 
pany v. United States, 110 F. Supp. 374 (S.D. N.Y. 
1953), aff’d sub nom, Federal Communications Comm’n. 
v. American Broadcasting Co., 347 U.S. 284 (1954), 
after issuance of the Report herein; and Felman v. 
United States (N.D. Ill., Civil No. 49C0227), an unreported 
case, aff’d by Memorandum Opinion, 339 U.S. 973 (1950). 

In each of these cases the Commission found that certain 
practices of licensees were contrary to the public interest, 


cst will depend on the facts of each case; and the factors which the Com¬ 
mission will consider in making the determination are set forth with par¬ 
ticularity. * * (R. 331) The rules each provide: “In determining whether 

there is such a concentration of control, consideration will be given 
to the facts of each case with particular reference to such factors as the size, 
extent and location of areas served, the number of people served, classes of 
stations involved and the extent of other competitive services to the areas 
in question.” (Subs. (2) of each rule, R. 338, 339, 340) Nevertheless, the 
final sentence of each rule establishes a conclusive presumption that owner¬ 
ship of more than the specified number of stations will in any event be con¬ 
sidered a concentration of control inconsistent with the public interest. 

See Report and Order, fn. 2 (R. 328) and fn. 2a (R. 329). 

12 Qf. Judge Learned Hand’s statement in the District Court in National 
Broadcasting Company V. United States, 47 F. Supp. 940, 945 (S.D. N.Y. 
1942), aff'd, 319 U.S. 190 (1943): “The plaintiffs next challenge the regu¬ 
lations because they lay down general conditions for the grant of licenses in¬ 
stead of reserving decision until the issues arise upon an application. Such a 
doctrine would go far to destroy the power to make any regulations at all; nor 
can we see the advantage of preventing a general declaration of standards 
which, applied in one instance, would in any event become a precedent for 
the future.” This general statement must be read in the light of the Supreme 
Court opinion in the same case, limiting the Commission’s power to make 
network regulations which were “iron-bound.” 
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and in none of these cases is there any indication that 
the Commission possessed virtually unlimited power to 
promulgate general rules. The NBC and Felman cases 
involved contractual provisions which the Commission 
found unduly limited the ability of the licensee to serve the 
public. The ABC case sustained the power of the Commis¬ 
sion to issue regulations defining lotteries only insofar as 
these regulations were confined to the accepted judicial 
definitions of the term. In none of these cases did the 
Commission purport to classify persons or applicants by 
the number of radio facilities they owned and to apply 
different standards to the various classes of persons or 
applicants. 13 

Nor can the Commission avoid its statutory duty to re¬ 
tain flexibility in the exercise of its licensing authority 
and to exercise an ultimate judgment in each case, by 
reliance, as stated in its Report and Order (R. 329), upon 
the statement of Mr. Justice Murphy in his majority 
opinion in Securities and Exchange Comm’n. v. Chenery 
Corp 332 U.S. 194, 202-203 (1947), that: 

“. . . an administrative agency must be equipped to 
act either by general rule or by individual order. To 
insist upon one form of action to the exclusion of the 
other is to exalt form over necessity. 

“. . . There is thus a very definite place for the case- 
♦ by-case evolution of statutory standards. And the 
choice made between proceeding by general rule or 
by individual, ad hoc litigation is one that lies pri- 
marilv in the informed discretion of the administra- 
tive agency”. 

13 This case does not, of course, involve the power of the Commission to 
make general rules relating to technical matters comprehended within the 
specific statutory delegations of authority to classify stations, determine the 
location of stations, prescribe the nature of the sendee to be rendered by 
each class of station, protect against interference, or establish areas and 
zones to be sened by any station. (Communications Act, §303(a), (b) v (c), 
(d), (c), (h)). See, Radio Corp. of America v. United States , 341 U.S : , 412 
(1951); Logansport Broadcasting Corp. v. United States, — U.S. App. D.C. 
—, 210 F. 2d 24 (1954); Peoples Broadcasting Company v. Federal Com¬ 
munications Comm’n., 93 U.S. App. D.C. —, 209 F. 2d 286 (1953); Pitts¬ 
burgh Radio Supply House v. Federal Communications Comm’n., 69 App. D.C r 
22, 98 F. 2d 303, (1938). 


I 
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The latter statement above quoted is taken out of context 
and is carefully qualified by the immediately preceding 
sentences of Mr. Justice Murphy’s opinion, which read 
(332 U.S. 194, 202-203): 

“Or the problem may be so specialized and varying 
in nature as to be impossible of capture within the 
boundaries of a general rule. In those situations, the 
agency must retain power to deal with the problems 
on a case-to-case basis if the administrative process 
is to be effective”. 

Taken in context, the holding in the Clicnery case in no 
way conflicts with or modifies the statement of statutory 
duty under the licensing authority expressed in the NBC 
case. The “choice” conferred upon an administrative 
agency to proceed either by general rule or individual 
order, while “primarily” a matter for determination by 
the agency itself, cannot and does not authorize the promul¬ 
gation of a general rule of absolute proscription which 
constitutes an abdication of statutory duty. To the con¬ 
trary, the Chenery case specifically contemplates that cer¬ 
tain problems will be “so specialized and varying in nature 
as to be impossible of capture within the boundaries of a 
general rule,” and in such situations, “the agency must 
retain power to deal with the problems on a case-to-case 
basis. ...” On its face, therefore, the Chenery case is not 
authority for the virtually unlimited power here claimed 
by the Federal Communications Commission under a dif¬ 
ferent statute, nor can it properly be said that the Chenery 
case has overruled the NBC case. 

B. The Commission Erred in Promulgating Rules Which Are 
Out of Harmony With The Licensing Scheme Set Forth In 
The Communications Act. 

This Court has held that administrative regulations not in 
harmony with the statute under which they are promulgated 
are invalid. Tlamilton National Bank v. District of Colum¬ 
bia, 81 U.S. App. D.C. 200, 203, 156 F. 2d 843, 846 (1946), 
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cert, denied, 338 U.S. 891 (1949). The numerical proscrip¬ 
tion rules are out of harmony with the licensing scheme 
embodied in the Communications Act and are therefore 
invalid. 

By the Communications Act, Congress “formulated an 
elaborate licensing scheme and established the Federal 
Communications Commission as its agency for enforce¬ 
ment.” Aslihacker Radio Corp. v. Federal Communications 
Comm’n, 326 U.S. 327 (1945), dissenting opinion of Mr. 
Justice Frankfurter, at page 336. This licensing scheme 
is contained in Sections 307(a) (d), 309(a), 310(b) and 
312(c) of the Communications Act of 1934, as amended, 
66 Stat. 714-716 (1952), 47 U.S.C.A. §§ 307(a) (d), 309(a), 
310(h), 312(c) (Supp. 1953). It has been held that “the 
Commission’s regulatory powers center around the grant 
of licenses. They contain no reference to any sanctions, 
other than refusal or revocation of a license, that the 
Commission may apply to enforce its decisions.” Regents 
of University System of Georgia v. Carroll, 338 U.S. 586, 
599 (1950). (See Appendix A for provisions.) 

“The Commission’s responsibility at all times is to 
measure applications by the standard of ‘public conven¬ 
ience, interest, or necessity.’ ” Federal Communications 
Comm’n. v. Pottsville Broadcasting Co., 309 U.S. 134, 145 
(1940). “The criterion governing the exercise of the 
Commission’s licensing power is the ‘public interest, con¬ 
venience, or necessity.’ §§307(a) (d), 309(a), 310, 312.” 
National Broadcasting Co. v. United States, 319 U.S. 190, 


215 (1943). 

The effect of the grant of an application upon competi¬ 
tion is only one of the elements of “public interest, con¬ 
venience, or necessity.” Federal Communications Comm’n. 
v. Sanders Brothers Radio Stations, 309 U.S. 470, 473-475 
(1940); Plains Radio Broadcasting Company v. Federal 
Communications Comm’n., 85 U.S. App. D.C. 48, 52, 175 
F. 2d 359, 363 (1949); Yankee Network v. Federal Com¬ 
munications Comm’n., 71 App. D.C. 11, 19, 107 F. 2d 212, 
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223 (1939); Scripps-Hoiuard Broadcasting Company v. 
Federal Communications Comm’n., 89 U.S. App. D.C. 13, 
19, 189 F. 2d 677, 683 (1951), cert, denied, 342 U.S. 830 
(1951); see also, Mackay Radio & Telegraph Company v. 
Federal Communications Comm’n., 68 App. D.C. 336, 338, 
97 F. 2d 641, 643 (1938); Mansfield Journal Company v. 
Federal Communications Comm’n., 86 U.S. App. D.C. 102, 
180 F. 2d 28, 33 (1950). 

In purporting to promulgate the numerical proscription 
as an implementation of the national policy in favor of 
competition, the Commission has attempted to make the 
factor of competition the sole measure of public interest. 
The rules, therefore, are not in harmony with the statutory 
scheme and are invalid. See, Federal Communications 
Commission v. RCA Communications, Inc., 346 U.S. 86, 
91 (1953). 

The rules, further, are not in harmony with the Act in 
that they indulge in a classification of persons or applicants 
based on the number of stations owned, and prohibit the 
licensing of additional stations to persons owning more 
than the specified number. With the exception of the pro¬ 
hibitions against licensing stations to aliens or represen¬ 
tatives of foreign governments, contained in Section 310(a) 
of the Act, the licensing scheme does not contemplate the 
creation of proscribed classes of persons or applicants 
prohibited from applying for station licenses. See, Stahl- 
man v. Federal Communications Comm’n., 75 U.S. App. 
D.C. 176, 179, 126 F. 2d 124, 127 (1942); Tri-State Broad¬ 
casting Company v. Federal Communications Commission, 
68 App. D.C. 292, 96 F. 2d 564, 566 (1938); WOKO, Inc. v. 
Federal Communications Comm’n., 80 U.S. App. D.C. 333, 
153 F. 2d 623, 628-629 (1946), reversed on other grounds, 
329 U.S. 223 (1946); Yankee Network v. Federal Communi¬ 
cations Comm’n., 71 App. D.C. 11, (fn. 47), 107 F. 2d 212, 
222 (fn. 47) (1939). 


45 


IV. 

THE RULES VIOLATE THE DUE PROCESS OF LAW CLAUSE OF 
THE FIFTH AMENDMENT IN DENYING THE HEARING ON 
APPLICATIONS REQUIRED BY STATUTE. 

An applicant’s right to a hearing on its application, as 
required by Section 309(b) of the Act, is preserved by the 
decision of the Supreme Court in Ashbacker Radio Corp . 
v. Federal Communications Comm’n., 326 U.S. 327 (1945). 
While the Ashbacker case involved the right to a hearing 
of one of two mutually exclusive applications, the opinion 
of the Court makes it clear that the statutory right to a 
hearing is not restricted to conflicting applications. The 
Supreme Court stated (at page 329): 

“Our chief problem is to reconcile two provisions of 
§ 309(a) [now § 309(b)] where the Commission has 
before it mutually exclusive applications. The first 
authorizes the Commission ‘upon examination’ of an 
application for a station license to grant it if the 
Commission determines that ‘public interest, conven¬ 
ience, or necessity would be served’ by the grant. The 
second provision of § 309(a) says that if, upon exam¬ 
ination of such an application, the Commission does 
not reach such a decision, ‘it shall notify the applicant 
thereof, shall fix and give notice of a time and place for 
hearing thereon, and shall afford such applicant an 
opportunity to be heard under such rules and regula¬ 
tions as it may prescribe.’ It is thus plain that § 309(a) 
not only (fives the Commission authority to grant 
licenses without a hearing, but also gives applicants 
a right to a hearing before their applications are 
denied.” (Italics supplied). 

See also, Federal Communications Comm’n., v. National 
Broadcasting Co., 319 U.S. 239 (1943); Zenith Radio Corp. 
v. Federal Communications Comm’n., C.A.D.C. 11, 772 
(1954); Saltzman v. Stromberg-Carlson Telephone Manu¬ 
facturing Co., 60 App. D.C. 31, 46 F. 2d 612 (1931); Journal 
Co. v. Federal Radio Comm’n., 60 App. D.C. 92, 48 F. 2d 
461 (1931); Symons Broadcasting Co. v. Federal Radio 
Comm’n., 62 App. D.C. 46, 64 F. 2d 381 (1933). 
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That the rules will be interpreted by the Commission 
to deny the right to a hearing cannot be denied; the 
Commission has so interpreted the same rules. Storer 
Broadcasting Co., 9 Pike & Fischer, R. R. 1363 (1953); 
see also WIS-TV Corp., 9 Pike & Fischer R. R. 607 (1953). 

Denial of a full and fair hearing by an administrative 
agency to which the person denied a hearing is entitled by 
law is a denial of due process of law under the Fifth 
Amendment to the Constitution of the United States. 
L. B. Wilson, Inc. v. Federal Communications Comm’n., 83 
U.S. App. D.C. 176, 170 F. 2d 793 (1948). Cf. Federal 
Radio Comm’n. v. Nelson Bros. Co., 289 U.S. 266 (1933). 

The numerical proscription rules enter an area of al¬ 
leged rule-making power in which the Commission cannot 
validly exercise such power unless it actually, as apparently 
it claims, has substantially unlimited power to adopt gen¬ 
eral rules, the effect of which is to deny to the applicant 
a hearing on his application required by Section 309(b) 
of the Act. If the Commission has the alleged power to 
decree by general rule that no license will be granted for a 
sixth television station or an eighth radio station, it also 
must have the power to decree by general rule that no 
license will be granted for a second television or radio 
station, i.e., that only one station will be licensed to any 
one person. 14 

n In fact, one present FC.C Commissioner, in a public address, has asserted 
that the only reasons for allowing “multiple ownership” of stations arc 

(1) that “Network service . . . would be complicated to the point of im¬ 
practicability if their key stations . . . were not run by the networks;” 

(2) and that “there is some basis for the claim that network operation, if 
divorced from the revenues of key stations, could not long survive.” He 
concluded: “So based primarily on these two things: first, necessity for key 
station control, and two, the need for key station revenues to help defray 
network costs, we have found it beneficial and in the public interest to allow 
a degree of multiple ownership. It would be of doubtful legality to allow 
these multiple ownerships only to networks, so we find it necessary to make 
the general rule.” Address by Robert T. Bartley before the Radio Tele¬ 
vision Institute, University of Georgia, January 20, 19.54 (FCC Release, 
Mimco. 1336). 
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v. 

THE RULES WITH RESPECT TO MINORITY STOCKHOLDERS 
ARE ARBITRARY AND CAPRICIOUS, AND ARE BASED ON 
AN ERRONEOUS INTERPRETATION AND APPLICATION 
OF LAW. 

The numerical proscription rules declare that the Com¬ 
mission, in any event, will consider that “there would be 
such a concentration of control contrary to the public 
interest, convenience or necessity for any party or any of 
its stockholders, officers, or directors to have a direct or 
indirect interest in, or be stockholders, officers, or directors 
of, more than . . . stations .” (Italics supplied) Appended 
to the rules are footnotes which state: “In applying the 
foregoing provisions to the stockholders of a corporation 
which has more than 50 voting stockholders, only those 
stockholders need be considered who are officers or direc¬ 
tors or who directly or indirectly own 1% or more of the 
outstanding voting stock.” (R. 338, 339, 340). 

In Westinghouse Broadcasting Company, 10 Pike & 
Fischer R. R. 161 (1954), reconsideration denied, 10 Pike & 
Fischer R. R. 203 (1954), the Commission applied the 
above rules to a wholly-owned subsidiary, holding that 
the “minor broadcast interests” of three of the eight 
directors of the parent corporation would be counted as 
“interests” of the subsidiary. Two Commissioners dis¬ 
sented, ir> with Commissioner Doerfer stating (10 Pike & 
Fischer R. R. 161, 162): 

“The interpretation extends a doubtful exercise of 
rule-making power beyond the pale of administrative 
law. The purpose of the rule was to limit control and 
not influence. If the rule itself is valid, the interpreta¬ 
tion in the instant proceeding would extend proscrip¬ 
tion against multiple ownership and control to a 
minute interest or influence of a stockholder, director 

i"> The Dissenting: Statement of Commissioner Sterling stated: “I vote to 
defer action pending study of other situations which may come within the 
purview of the rules and the outcome of an appeal from the Commission’s 
Report and Order adopting these rules now pending before the Court.” 10 
Pike & Fischer R.R, 162 (1954). 



48 


or officer. Such a construction was beyond my con¬ 
templation at the time the rule was favorably con¬ 
sidered. Such construction demonstrates both its 
unreasonableness and, in my opinion, its invalidity. ” 

Petitioner’s common voting stock is publicly held by 
more than 1,200 stockholders and is traded publicly on 
the over-the-counter market. It is, therefore, impossible 
for Petitioner to prevent any person having an interest in 
another broadcast station or stations from acquiring in the 
market one per cent or more of its outstanding voting stock, 
thus possibly causing a violation of the numerical proscrip¬ 
tion rules, and placing in jeopardy all of the licenses held 
by Petitioner. It is also impossible for Petitioner to pre¬ 
vent any of its present stockholders from subsequently ac¬ 
quiring an interest in another broadcast station or stations, 
with the same prejudicial result. 

The Commission’s Report and Order draws no distinc¬ 
tion between minority and controlling interests (R. 333): 

“It is our conclusion that the principle of diversifica¬ 
tion and the realities of the situation require that no 
distinction be made between a minority non-controlling 
interest and a full or controlling one.” 

The Communications Act of 1934, as amended, does not 
define what constitutes “control,” but Congress did discuss 
the term when it considered Section 2(b)(2) of the Com¬ 
munications Act of 1934. The House Committee Report 
No. 1850 to S. 3285, 73rd Cong., 2d Sess., which resulted in 
the Communications Act of 1934, stated at page 5 (1 Pike 
& Fischer R. R. 10:245): 

“No attempt is made to define 4 control’, since it is 
difficult to do this without limiting the meaning of 
the term in an unfortunate manner. Where reference 
is made to control the intention is to include actual 
control as well as what has been called legally enforce¬ 
able control. It would be difficult, if not impossible, 
to enumerate or to anticipate the many ways in which 
actual control may be exerted. A few examples of 
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the methods used are stock ownership, leasing, con¬ 
tract and agency. It is well known that actual control 
may be exerted through ownership of a small per¬ 
centage of the voting stock of a corporation, either 
by the owmership of such stock alone or through such 
ownership in combination with other factors.” 

If Congress had intended a percentage definition of the 
term “control,” it would have so provided in the Act, as 
it has in other legislation. Public Utility Holding Company 
Act of 1935, 49 Stat. 83S (1935), 15 U.S.C.A. § 79b(7) 
(1951); Investment Company Act of 1940, 54 Stat. 847 
(1940), 15 U.S.C.A. § 80a-2 (1951), which creates a, re¬ 
buttable jjresumption of control on proof of ownership of 
10% or 25% of the stock of a corporation, respectively. See 
Rochester Telephone Corporation v. United States, 307 
U.S. 125 (1939). 

Prior interpretation of the term “control” by the Com¬ 
mission has avoided any legalistic mathematical formula 
on the ground that, “The ascertainment of control in most 
instances must of necessity transcend formal considera¬ 
tions, for it involves an issue of fact which must be re¬ 
solved by the special circumstances presented.” Western 
Gateway Broadcasting Corp., 6 Pike & Fischer R. R. 1325, 
1339 (1951); accord New England Theatres, Inc., 4 Pike & 
Fischer R. R. 1025, 1037-1039 (1948); ABC-Paramount 
Merger Case, 8 Pike & Fischer R. R. 541, 616, 617 (1953). 

What the Commission has done in the instant case is 
to adopt an arbitrary rule-of-thumb. The only justification 
for such an arbitrary rule is one of administrative con¬ 
venience. But administrative convenience must yield to 
the Congressional intent. The Commission is required 
to consider control as a question of fact in each case. It 
cannot abdicate its administrative discretion to an arbi¬ 
trary rule premised on theoretical considerations. 
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CONCLUSION 

For the foregoing reasons it is submitted that this Court 
should, by appropriate order, judgment or decree, forthwith 
set aside and declare unlawful and without force or effect, 
the order of the Commission adopted November 25, 1953 
(Docket 8967), together with the rules promulgated 
thereby insofar as and to the extent that said order 
and rules: 


1. Provide that the ownership, operation or control of 
more than any specified number of radio or television 
broadcast stations will be deemed by the Commission 
inconsistent with the public interest, convenience, or 
necessity. 

2. Provide that ownership of one (1%) percent or more 
of the voting stock of a corporation shall be considered 
equivalent to ownership, operation or control of such 
corporation in determining the number of radio or 
television broadcast stations owned, operated or con¬ 
trolled within the said order and rules. 


Of Counsel: 


Respectfully submitted, 

Thomas H. Wall, 
Attorney for Petitioner. 


Dow, Lohnes & Albertson, 
Poole, Warren & Littell, 
John B. Poole, 

John E. McCoy. 


June 1, 1954 
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APPENDIX A 
Statutes and Rules Involved 

Constitution of the United States, Fifth Amendment: 

No person shall be held to answer for a capital, or other¬ 
wise infamous crime, unless on a presentment or indict¬ 
ment of a Grand Jury, except in cases arising in the land 
or naval forces, or in the Militia, when in actual service 
in time of War or public danger; nor shall any person be 
subject for the same offense to be twice put in jeopardy 
of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of 
life, liberty, or property, without due process of law nor 
shall private property be taken for public use, without 
just compensation. (U.S.C.A., Const. Amend. V) 

Communications Act of 1934, as amended: 

Sec. 4 * * * * 

(i) The Commission may perform any and all acts, 
make such rules and regulations, and issue such orders, 
not inconsistent with this Act, as may be necessary in 
the execution of its functions. * * * * 

Sec. 303. Except as otherwise provided in this Act; the 
Commission from time to time, as public convenience, 
interest or necessity requires shall * * * * 

(r) Make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent with 
law, as may be necessary to carry out the provisions of 
this Act, or any international radio or wire communi¬ 
cations treaty or convention, or regulations annexed 
thereto including any treaty or convention, insofar as 
it relates to the use of radio, to which the United 
States is or may hereafter become a party. 

Sec. 307. (a) The Commission, if public convenience, in¬ 
terest or necessity will be served thereby, subject to 
the limitations of this Act, shall grant to any appli¬ 
cant therefor a station license provided for by this 
Act. * * * * 


t 




2 


Sec. 309. (a) If upon examination of any application 
provided for in Section 308 the Commission shall find 
that public interest, convenience, and necessity would 
be served by the granting thereof, it shall grant such 
application. 

(b) If upon examination of any such application the 
Commission is unable to make the finding specified in 
subsection (a), it shall forthwith notify the applicant 
and other known parties in interest of the grounds and 
reasons for its inability to make such finding. Such 
notice, which shall precede formal designation for a 
hearing, shall advise the applicant and all other known 
parties in interest of all objections made to the appli¬ 
cation as well as the source and nature of such objec¬ 
tions. Following such notice, the applicant shall be 
given an opportunity to reply. If the Commission, 
after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall formally 
designate the application for hearing on the grounds 
or reasons then obtaining and shall notify the appli¬ 
cant and all other known parties in interest of such 
action and the grounds and reasons therefor, specify¬ 
ing with particularity the matters and things in issue 
but not including issues or requirements phrased gen¬ 
erally. The parties in interest, if any, who are not 
notified by the Commission of its action with respect 
to a particular application may acquire the status of 
a party to the proceeding thereon by filing a petition 
for intervention showing the basis for their interest at 
any time not less than ten days prior to the date of 
hearing. Any hearing subsequently held upon such ap¬ 
plication shall be a full hearing in which the applicant 
and all other parties in interest shall be permitted to 
participate but in which both the burden of proceed¬ 
ing with the introduction of evidence upon any issue 
specified by the Commission, as well as the burden of 

proof upon all such issues, shall be upon the applicant. 

• * * • 

Sec. 310 * * * • 

(b) No construction permit or station license, or any 
rights thereunder, shall be transferred, assigned, or 
disposed of in any manner, voluntarily or involun- 
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tarily, directly or indirectly, or by transfer of control 
of any corporation holding such permit or license, to 
any person except upon application to the Commission 
and upon finding by the Commission that the public 
interest, convenience, and necessity will be served 
thereby. Any such application shall be disposed of as 
if the proposed transferee or assignee were making 
application under Section 308 for the permit or license 
in question; but in acting thereon the Commission may 
not consider whether the public interest, convenience, 
and necessity might be served by the transfer, assign¬ 
ment, or disposal of the permit or license to a person 
other than the proposed transferee or assignee. * * * * 

Sec. 311. The Commission is hereby directed to refuse a 
station license and/or the permit hereinafter required for 
the construction of a station to any person (or to any 
person directly or indirectly controlled by such person) 
whose license has been revoked by a court under Sec¬ 
tion 313. 

Sec. 313. All laws of the United States relating to un¬ 
lawful restraints and monopolies and to combinations, 
contracts, or agreements in restraint of trade are hereby 
declared to be applicable to the manufacture and sale of 
and to trade in radio apparatus and devices entering into 
or affecting interstate or foreign commerce and to inter¬ 
state or foreign radio communications. Whenever in 
any suit, action, or proceeding, civil or criminal, brought 
under the provisions of any of said laws or in any pro¬ 
ceedings brought to enforce or to review findings and 
orders of the Federal Trade Commission or other govern¬ 
mental agency in respect of any matters as to which said 
Commission or other governmental agency is by law au¬ 
thorized to act, any licensee shall be found guilty of the 
violation of the provisions of such laws or any of them, 
the court, in addition to the penalties imposed by said 
laws, may adjudge, order, and/or decree that the license 
of such licensee shall, as of the date the decree or judg¬ 
ment becomes finally effective or as of such other date 
as the said decree shall fix, be revoked and that all rights 
under such license shall thereupon cease: provided, how¬ 
ever, that such licensee shall have the same righl: of 
appeal or review as is provided by law in respect of 
other decrees and judgments of said court. 
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Sec. 314. After the effective date of this Act no person 
engaged directly, or indirectly, through any person di¬ 
rectly or indirectly controlling or controlled by, or under 
direct or indirect common control with, such person, or 
through an agent, or otherwise, in the business of trans¬ 
mitting and/or receiving for hire energy, communica¬ 
tions, or signals by radio in accordance with the terms 
of the license issued under this Act, shall by purchase, 
lease, construction, or otherwise, directly or indirectly, 
acquire, own, control, or operate any cable or wire tele¬ 
graph or telephone line or system between any place in 
any state, territory, or possession of the United States 
or in the District of Columbia, and any place in any for¬ 
eign country, or shall acquire, own, or control any part 
of the stock or other capital share or any interest in the 
physical property and/or other assets of any such cable, 
wire, telegraph, or telephone line or system, if in either 
case the purpose is and/or the effect thereof may be to 
substantially lessen competition or to restrain commerce 
between any place in any state, territory, or possession 
of the United States, or in the District of Columbia, and 
any place in any foreign country, or unlawfully to create 
monopoly in any line of commerce; nor shall any person 
engaged directly, or indirectly through any person di¬ 
rectly or indirectly controlling or controlled by, or under 
direct or indirect common control with, such person, or 
through an agent, or otherwise, in the business of trans¬ 
mitting and/or receiving for hire messages by any cable, 
wire, telegraph or telephone line or system (a) between 
any place in any state, territory, or possession of the 
United States, or in the District of Columbia, and any 
place in any other state, territory, or possession of the 
United States; or (b) between any place in any state, 
territory, or possession of the United States, or the Dis¬ 
trict of Columbia, and any place in any foreign country, 
by purchase, lease, construction, or otherwise, directly 
or indirectly acquire, own, control, or operate any station 
or the apparatus therein, or any system for transmitting 
and/or receiving radio communications or signals be¬ 
tween any place in any state, territory, or possession of 
the United States, or in the District of Columbia, and 
any place in any foreign country, or shall acquire, owm, 
or control any part of the stock or other capital share or 
any interest in the physical property and/or other assets 
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of any such radio station, apparatus, or system, if in 
either case the purpose is and/or the effect thereof may 
be to substantially lessen competition or to restrain com¬ 
merce between any place in any state, territory, or pos¬ 
session of the United States, or in the District of Colum¬ 
bia, and any place in any foreign country, or unlawfully 
to create a monopoly in any line of commerce. 

(47 U.S.C.A., Sec. 151, et seq.) 

Rules and Regulations of the Federal Communications 
Commission: 

Section 3.35 Multiple Ownership —No license for a 
standard broadcast station shall be granted to any 
party (including all parties under common control 1 ^) if 

(1) such party directly or indirectly owns, operates 
or controls another standard broadcast station, a sub¬ 
stantial portion of whose primary service area would 
receive primary service from the station in question, 
except upon a showing that public interest, convenience 
and necessity will be served through such multiple 
ownership situation; or 

(2) such party, or any stockholder, officer or director 
of such party, directly or indirectly owns, operates, 
controls, or has any interest in, or is an officer or direc¬ 
tor of any other standard broadcast station if the grant 
of such license would result in a concentration of con¬ 
trol of standard broadcasting in a manner inconsistent 
with public interest, convenience, or necessity. In de¬ 
termining whether there is such a concentration of con¬ 
trol, consideration will be given to the facts of each 
case with particular reference to such factors as the 
size, extent and location of areas served, the number 
of people served, classes of station involved and the 
extent of other competitive service to the areas in 
question. The Commission, however, will in any event 
consider that there would be such a concentration of 
control contrary to the public interest, convenience or 
necessity for any party or any of its stockholders, offi¬ 
cers or directors to have a direct or indirect interest in, 

12 The word “control’’ as used herein is not limited to majority stock 
ownership, but includes actual working control in whatever manner exercised. 
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or be stockholders, officers, or directors of, more than 
seven standard broadcast stations. 13 

Section 3.240 Multiple Ownership —No License for an 
FM broadcast station shall be granted to any party (in¬ 
cluding all parties under common control 13 ) if 

(1) such party directly or indirectly owns, operates, 
or controls another FM broadcast station which serves 
substantially the same service area; or 

(2) such party, or any stockholder, officer or director 
of such party, directly or indirectly owns, operates, 
controls, or has any interest in, or is an officer or di¬ 
rector of any other FM broadcast station if the grant 
of such license would result in a concentration of con¬ 
trol of FM broadcasting in a manner inconsistent with 
public interest, convenience, or necessity. In determin¬ 
ing whether there is such a concentration of control, 
consideration will be given to the facts of each case 
with particular reference to such factors as the size, 
extent and location of areas served, the number of 
people served, classes of stations involved, and the 
extent of other competitive service to the areas in ques¬ 
tion. The Commission, however, will in any event con¬ 
sider that there would be such a concentration of con¬ 
trol contrary to the public interest, convenience or 
necessity for any party or any of its stockholders, of¬ 
ficers or directors to have a direct or indirect interest 
in, or be stockholders, officers, or directors of, more 
than seven FM broadcast stations. 13a 

Section 3.636 Multiple Ownership —(a) No license for a 
television broadcast station shall be granted to any party 
(including all parties under common control 9 ) if 


»The word “control ’* as used herein is not limited to majority stock 
ownership, but includes actual working control in whatever manner exercised. 

13 In applying the foregoing provisions to the stockholders of a corpora¬ 
tion which has more than 50 voting stockholders, only those stockholders need 
be considered who are officers or directors or who directly or indirectly own 
1% or more of the outstanding voting stock. 

13 The word “control” as used herein is not limited to majority stock 
ownership, but includes actual working control in whatever manner exercised. 

13a In applying the foregoing provisions to the stockholders of a corpora¬ 
tion which has more than 50 voting stockholders, only those stockholders need 
be considered who are officers or directors or who directly or indirectly own 
1% or more of the outstanding voting stock. 
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(1) such party directly or indirectly owns, operates, 
or controls another television broadcast station which 
serves substantially the same area; or 

(2) such party, or any stockholder, officer or director 
of such party, directly or indirectly owns, operates, 
controls, or has any interest in, or is an officer or di¬ 
rector of any other television broadcast station if the 
grant of such license would result in a concentration 
of control of television broadcasting in a manner in¬ 
consistent with public interest, convenience, or neces¬ 
sity. In determining whether there is such a concen¬ 
tration of control, consideration will be given to the 
facts of each case with particular reference to such 
factors as the size, extent and location of areas served, 
the number of people served, and the extent of other 
competitive service to the areas in question. The Com¬ 
mission, however, will in any event consider that there 
would be such a concentration of control contrary to 
the public interest, convenience or necessity for any 
party or any of its stockholders, officers or directors 
to have a direct or indirect interest in, or be stock¬ 
holders, officers, or directors of, more than five tele¬ 
vision broadcast stations. 9a 

(b) Paragraph (a) of this section is not applicable to 
non-commercial educational stations. 

APPENDIX B 

Legislative History of Sections 311 and 313 of 
Communications Act of 1934 

(1) Radio Act of 1927 

The first bill introduced in Congress against monopoly 
in radio was H. R. 11964, 67th Cong. 4th ! Sess. (1922) Sec¬ 
tion 2(c), the forerunner of Section 313, provided: 

“The Secretary of Commerce is hereby authorized to 
refuse a license to any person, company, or corpora¬ 
tion, or any subsidiary thereof which, in the judgment 

9* In applying the provisions of paragraph (a) of this section to the 
stockholders of a corporation which has more than 50 voting stockholders, 
only those stockholders need be considered who are officers or directors or 
who directly or indirectly own 1% or more of the outstanding voting stock. 
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of the Secretary, is monopolizing or seeking to monop¬ 
olize radio communication, directly or indirectly, 
through the control of the manufacture or sale of radio 
apparatus or by any other means. * * *” 

In January, 1923 hearings were held on H. R. 11964 be¬ 
fore the Committee on Merchant Marine and Fisheries. At 
the hearings, RCA and AT&T recommended that the word 
“unlawfully” be inserted before “monopolize to exempt 
proper use of patents. 1 H. R. 11964 died in committe, but 
in January, 1923 Mr. White introduced a similar bill as 
H. R. 13773, 67th Cong. 4tli Sess. H. R. 13773 was favorably 
reported by the House Committee and passed the House in 
January, 1923. 2 

H. Rept. No. 1416 (H. R. 13773) expressed the current 
concern with the threatened radio monopoly: 

“Apprehension has been expressed and there is evi¬ 
dence sufficient to raise the question in reasonable 
minds, that certain companies and interests have been 
endeavoring to establish a monopoly in wireless com¬ 
munication through control of the manufacture and 
sale of radio instruments, through contractual ar¬ 
rangements giving exclusive privileges in the trans¬ 
mission and exchange of messages or through other 
means. Your committee believes that the subject 
should be carefully investigated and appropriate ac¬ 
tion taken at an early date.” 

Apparently because of the fear expressed of a radio 
monopoly, Congress adopted H. Res. 548, 67th Cong. 4th 
Sess. (1923), introduced by Mr. White, which called upon 
the Federal Trade Commission to investigate and report 
to the House facts relating to radio patents, contracts, 
leases, etc., together with such facts as might aid the House 
in determining whether “the anti-trust statutes of the 
United States have been or now are being violated by any 
person, company or corporation subject to the jurisdiction 

1 Hearings on H.R. 11964, pp. 24 and 60. 

2 H. Rept. No. 1416 by Committee on Merchant Marine and Fisheries, 
accompanying H.R. 13733. 
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of the United States.” The report of the FTC was sub¬ 
mitted to the House in December, 1923 3 and showed that 
patents were being used to obtain a monopoly of radio 
apparatus. In January, 1924, the FTC filed a complaint 
charging AT&T, General Electric, Westinghouse, RCA and 
other companies, with monopoly through illegal pooling of 
patents. 

As a result of the foregoing, in February, 1924, Mr. 
White introduced H. R. 7357, 68th Cong. 1st Sess. (1924), 
which provided in Section 2(C): 


“The Secretary of Commerce is hereby directed to re¬ 
fuse a station license to any person, company or 
corporation or any subsidiary thereof, which in his 
judgment, is unlawfully monopolizing or seeking to 
unlawfully monopolize radio communication, directly 
or indirectly, through the control of the manufacture 
or sale of radio apparatus, through exclusive traffic 
arrangements or by any other means. The granting of 
a license shall not estop the United States from prose¬ 
cuting such person, company or corporation for vio¬ 
lation of the law against unlawful restraints and mo- 
noplies, and/or combinations, contracts or agreements 
in restraint of trade.” 


I 


H. R. 7357 also contained the forerunner of Section 313 as 
Section 2(G): \ 


“All laws of the United States relating to unlawful 
restraints and monopolies and to combinations, con¬ 
tracts, or agreements in restraint of trade are hereby 
declared to be applicable to the manufacture and sale 
of and to trade in radio apparatus and devices enter¬ 
ing into or affecting interstate or foreign commerce 
and to interstate or foreign communication. When¬ 
ever in any suit, action or proceeding, civil or criminal, 
brought under the provisions of any of said laws or 
in any of said laws or in any proceeding brought to 
enforce or to review findings and orders of the Fed¬ 
eral Trade Commission or other governmental agency 
in respect of any matters as to which said commission 


3 FTC. Report No. 1686. 



or other governmental agency is by law authorized to 
act, any licensee shall be found guilty of the violation 
of the provisions of such Acts or any of them the 
court in addition to the penalties imposed by said Acts, 
may adjudge, order or decree that the license of such 
licensee shall as of the date the decree or judgment 
becomes finally effective or as of such other date 
as the said decree shall fix, be revoked and that 
all rights under such license shall thereupon cease: 
Provided, however, that such licensee shall have 
the same right of appeal or review as is provided by 
law in respect of other decrees and judgments of said 
court, and the provisions of said order, decree or judg¬ 
ment revoking such license shall not become effective 
until such appeal or review shall have been finally dis¬ 
posed of.” 

At the hearings on H.R. 7357, in March, 1924, Secretary of 
Commerce Hoover testified: 

<<* # * q Ues fi on 0 f monopoly in radio communica¬ 
tion must be squarely met. 

“• * # It seems to me, therefore, that the fundamental 
thought of any radio legislation should be to retain 
possession of the ether in the public * * *. It should 
be kept open to free and full individual development 
and we should assure that there can be no monopoly 
over the distribution of material.” 4 

Despite his statement against monopoly, Secretary Hoover 
expressed his opposition to the provision of Section 2(c) 
delegating to the Secretary of Commerce power to deter¬ 
mine whether monopoly existed. Mr. Hoover stated: 

“The determination of 'whether or not a given con¬ 
cern is attempting to set up an illegal monopoly in 
radio communication is dependent upon the ascertain¬ 
ment of a vast number of facts, and the determinatiori 
of difficult legal questions. We have a conflict between 
the general American principle of opposition to monop¬ 
oly and an equally American principle, recognized by 


4 Hearing before Committee on Merchant Marine and Fisheries on H.R 
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our patent laws, that an invention belongs exclusively 
to him who makes it, which necessarily means an exclu¬ 
sive right in the inventor. The problem does not prop¬ 
erly belong to any administrative body. 

“* * * I much prefer the principle adopted in section 
2(G) under which the law and facts applicable are 
determined judicially, and I would suggest that the 
bill be so amended that the refusal of a license to a 
monopoly be placed upon the same basis, and, deter¬ 
mined in the same manner as is the revocation of a li¬ 
cense under this section.” 5 j 

The next bill was S. 2930, 68th Cong. 1st Sess. which passed 
the Senate in April, 1924 and was referred to the House 
Committee on Merchant Marine and Fisheries. The House 
Committee struck out all of S. 2930 after the enacting 
clause and substituted its own bill. H. Rept. No. 719 ac¬ 
companying S. 2930 stated: 

“Paragraph (C) of Section 2 directs the Secretary of 
Commerce to refuse a station license or a construction 
permit to any applicant unlawfully monopolizing or 
attempting to unlawfully monopolize radio communi¬ 
cation through control of the manufacture or sale of 
apparatus, through exclusive traffic arrangements or 
by other means.” 6 

“By Paragraph (G) of this section, all laws of the 
United States relating to unlawful restraints and mo¬ 
nopolies .are made applicable to the manufacture and 
sale of and to trade in radio apparatus entering into 
interstate and foreign commerce and authorizes the 
courts, in addition to other penalties now provided by 
law, to decree the revocation of the license of any li¬ 
censee found guilty of violating any provision of such 
laws. 7 ” 

The 69th Congress, 1st Session, which enacted the Radio 
Act of 1927 on February 23, 1927 considered several bills 

c Hearings on H.R. 7357, pp. 8 and 11. Commander D. C. Bingham; the 
Navy witness agreed with Secretary Hoover. Ibid, p. 16. 

«H. Rept. 719, p. 4. 

7 Ibid, p. 3. 
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with provisions on monopoly. In this session Mr. White in¬ 
troduced H. R. 5589, H. R. 9108 and H. R. 9971; and in the 
Senate Mr. Howell introduced S. 1 and Mr. Dill introduced 
S. 1754 and S. 4057. 

H. R. 5589 and S. 1754 directed the Secretary of Com¬ 
merce to refuse a station license to any person or subsi¬ 
diary found guilty of monopoly by any Federal court, and 
deleted the provision conferring discretion on the Secre¬ 
tary. H. R. 5589 provided in Section 2C: 

“The Secretary of Commerce is hereby directed to re¬ 
fuse a station license and/or the permit hereinafter 
required for the construction of a station to any per¬ 
son, firm, company or corporation, or any subsidiary 
thereof, which has been found guilty by any federal 
court of unlawfully monopolizing or attempting to un¬ 
lawfully monopolize radio communication directly or 
indirectly through the control of the manufacture or 
sale of radio apparatus through exclusive traffic ar¬ 
rangements or by any other means. The granting of a 
license shall not estop the United States or any per¬ 
son aggrieved from prosecuting such person, firm, 
company or corporation for a violation of the law 
against unlawful restraints and monopolies and/or 
combinations, contracts or agreements in restraint of 
trade.’’ 

Similarly, S. 1754 provided in Section 6: 

“The Secretary of Commerce is hereby directed to re¬ 
fuse a station license to any person, firm, company or 
corporation, or any subsidiary thereof that has been 
convicted in a court of the United States of unlawfully 
monopolizing or attempting to monopolize radio com¬ 
munication, directly or indirectly, by anv means what¬ 
soever and should any licensee be found guilty of vio¬ 
lating the laws of the United States relating to unlaw¬ 
ful restraints and monopolies and combination, con¬ 
tracts or agreements in restraint of trade, such license 
shall as of the date the decree or .iudarment becomes 
finally effective, or as of such other date as the said 
decree shall fix, be revoked and all rights under such 
license shall thereupon cease: Provided, however, that 
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such licensee shall have the same right of appeal or 
review as is provided by law in respect of other de¬ 
crees and judgments of said court.’’ 

Hearings were held on H. R. 5589 before the Committee 
on Merchant Marine and Fisheries, and on S. 1 and S. 1754 
before the Senate Committee on Interstate and Foreign 
Commerce. At the hearings on H. R. 5589, the monopoly 
provisions were discussed at length by Mr. Stephen B. 
Davis, then Solicitor of the Department of Commerce, Con¬ 
gressman Reid and Congressman White, as follows: 

“Mr. Davis: Beginning with line 9, on page 7, there 
is a provision that licenses shall be refused to any per¬ 
son or concern found guilty of monopolizing or at¬ 
tempting to monopolize radio communication. That is 
a very stringent provision and would constitute under 
this language a perpetual bar as against the concern 
which has been so convicted. * * * 

“Mr. Reid: * * * Has the Secretary of Commerce any 
discretion to refuse when he thinks the applicant is a 
monopoly or member of a trust: That is where the dis¬ 
cretion ought to go, it seems to me. 

“Mr. Davis: He has no discretion under this act. * * * 

“Mr. White: * * * In other words, I tried to get away 
from placing upon the Secretary the determination of 
a judicial question of that character. That involves, of 
course, determination as to the facts; it requires a 
knowledge of the law and it requires an application of 
the law to the facts, and then it requires the exercise 
of judicial powers, if you leave that in his discretion, 
and I tried to lift it away from the secretary. 

“Mr. Reid: Well, in the application for the permit, 
do you have a provision in there that they swear that 
they are not a member of any trust, combination or 
monopoly? 

“Mr. White: No; hut the secretary under the terms 
of the bil,l, may require that in the application if he 
sees fit.” 8 

8 Hearings on H.R. 55S9, pp. 26-27. 
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At the hearings, Mr. Davis and Mr. White discussed the 
monopoly provisions further as follows: 

“Mr. Davis: ...'When the subcommittee on radio of 
this committee had this bill or a similar bill in the last 
Congress under consideration, we discussed that very 
feature and, in fact, drafted a provision in which we 
undertook to confer upon the Secretary the obligation 
to determine whether or not an applicant was then a 
monopoly and to refuse to grant a license if it ap¬ 
peared that such company was a monopoly, was violat¬ 
ing the law, and as I recall . . . Secretary Hoover in¬ 
sisted that that was imposing a judicial function upon 
him and that he did not think one man ought to be re¬ 
quired to perform such a function and, furthermore, 
that the Department of Commerce had no organization 
to investigate those questions. And by reason of his ob¬ 
jection to such a jurisdiction being conferred upon 
him, the committee eliminated that provision from the 
bill . . . 

“Mr. White: Yes. The bill is not predicated on the 
theory that the Secretary of Commerce shall, in the 
first instance determine whether an applicant is guilitv 
of monopoly or not. It rather assumed that he is not 
a proper person to do that; because the determination 
of such a question (and I said this the other day in¬ 
volves the ascertainment of facts; a knowledge of the 
law and of the decisions of the courts and the applica¬ 
tion of the principles of the law to the facts as found, 
and that amounts, of course, to a judicial determina¬ 
tion). In drafting the bill, I accepted as beyond debate 
that this was not a proper duty to impose upon an ad¬ 
ministrative officer of the Government and so this 
power to refuse a license on the ground that an appli¬ 
cant is monopolistic, and the power to revoke a license 
on like ground, rests, in the first instance upon the 
finding by the Interstate Commerce Commission or 
some Federal body other than the Secretary—the 
court, the Federal Trade Commission, or the Inter¬ 
state Commerce Commission—and the bill then pro¬ 
vides that when any such body finds a mononolv does 
exist, then it is mandatory upon the Secretnrv to re¬ 
fuse the license, or to revoke the license. But it does 
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not put on him, in the first instance, the burden of de¬ 
terminating such questions.” 9 

At the Hearings on S. 1 and S. 1754, the following dis¬ 
cussion occurred: 


“Senator Rowell: Which station did Mr. Erbstein dis¬ 
pose of? 

“Mr. Davis: Both of them. 

“Senator Couzens: Both to the Liberty Magazine? 
“Mr. Davis: Yes sir. 


“Senator Howell: Had the Liberty Magazine that ac¬ 
quired these stations any station in operation at the 
time they were acquired? 


“Mr. Davis: No, sir. 

“Senator Couzens: And the same interests own the 
Liberty Magazine, you understand, as own the Chicago 
Tribune? 


“Mr. Davis: That is my understanding. 


“Senator Couzens: Yes. So that in effect gave them 
practically three stations in the district? 

* • • 

“Senator Couzens: Yesterday you testified that you 
granted the license rather to the apparatus than to the 
owner? * * * A policy which I think there is some justi¬ 
fication for. But have you any suggestion as to how 
a monopoly might be prevented if you continued that 
policy? * * * 


“Mr. Davis: Under the terms of the Dill Bill that is 
pending before you now there is a provision that no 
licenses may be transferred—I have forgotten the ex¬ 
act language, but the effect of it is that stations may 
not be transferred with the licenses excepting with the 
approval of the Secretary of Commerce. In other 
words, there is no absolute right of transfer. So that 
it would be within the power of the Secretary of Com¬ 
merce to refuse to grant new licenses or to renew old 


9 Hearings on H.R. 5589, pp. 181, 185. 
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licenses if purchases were carried to the extent of con¬ 
stituting a monopoly or single ownership in any par¬ 
ticular locality. * * * 

“Senator Pine: The time limit of the license would 
prevent a monopoly, would it not? 

“Mr. Davis: Yes. As I said yesterday, we have had 
nothing approaching any such situation at present. 
The Chicago situation that you spoke of, we have now 
the joint ownership of two stations, or a single owner¬ 
ship of tw’o stations, but w r e have some 40 or 50 sta¬ 
tions operating in that locality. 

“The Chairman: If a man has his apparatus, and you 
issue the license to that instead of to the man, unless 
you put into your bill an express inhibition against a 
monopoly, might not some great institution say, like 
unto the Chicago Tribune—I do not say it would—but 
might it not buy up a number of those indirectly and 
own them, if they w’anted to ovm them? 

“Mr. Davis: The situation is covered in twro w’ays in 
the bill before you now. In the first place by requiring 
that all such assignments be subject to the approval of 
the Secretary of Commerce. * * * In the second place, 
by certain clauses w T hich aim directly at the prevention 
of any monopoly of broadcasting or any other phase 
of radio activity. * * * 

“Senator Comens: * * * There is no justification for 
abandoning this apparatus because the license expires 
and permitting somebody else to put in a new’ machine 
so that eventually you w’ould probably have 80 or 100 
machines in the same district, but what I am getting 
at is some means whereby these 40 machines may not 
become a monopoly, and I do not see any way now, 
even in Senator Dill’s bill, of preventing a monopoly 
of broadcasting in Chicago. * * * 

“Senator Comens: Well, that is just what I wanted 
to find out, if there w’as not some w r av w r e could pre* 
vent that situation, because if and of necessity these 
stations must be restricted in number, it is perfectlv 
obvious to me that it w’ill only be a short time before 
it becomes a monopoly, and there is nothing in the law’, 
and there is nothing in your jurisdiction, w’hich would 
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prevent that as long as you have in mind, and some¬ 
what properly so, that the investment itself is entitled 
to some protection. 

“The Chairman: In other words, you think there 
ought to he a provision in the law which would pre¬ 
vent any one man or any one corporation from owning 
any more than a certain fixed number of stations? 
(Italics supplied) 

“Senator Couzens: Something along that line; yes.” 10 

Mr. White then introduced H. R. 9108 in February, 1926, 
accompanied by H. Kept. No. 404, which stated at page; 2: 

“A license or renewal shall not hereafter be granted 
to an applicant who has been convicted in Federal 
Court of engaging in unlawful monopolies.” 

Congressman Davis submitted a minority report attached 
to H. Kept. No. 404, in which he traced the legislative 
history, and concluded at page 16: 

“Consequently there is no provision in the bill, as re¬ 
ported prohibiting or guarding against the issuance or 
renewal of licenses to parties unlawfully monopolizing 
or attempting to unlawfully monopolize radio com¬ 
munication, etc., unless and until such party shall 
have been found guilty thereof by a Federal Court.” 

The minority report stated that Mr. Davis would offer an 
amendment giving the licensing authority jurisdiction to 
determine whether an applicant or licensee was violating 
the monopoly laws of the United States. 

H. R. 9108 did not pass the House. In March, 1926, Mr. 
White introduced H. R. 9971 which in sections 2(c) and 
2(g) contained monopoly provisions similar to those dis¬ 
cussed above. H. R. 9971 was accompanied by H. Rept. No. 
464 which stated: i 

10 Hearings on S. 1 and S. 1754, pp. 43-45. See also, pp. 38-39, 41-42, 
109, 118, 165-166, 183, 251-252. 
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“The Committee Report No. 404, already filed in re¬ 
lation to H. R. 9108, applies in large part to H. R. 
9971. * 9 

Mr. White, opening the debate on H. R. 9971, explained 
the transfer section (Section 12) of the Radio Act as fol¬ 
lows: 

“In existing law there is no restraint upon the right 
of a licensee to transfer his license. We here [in Sec¬ 
tion 12] deny this right except with the consent of the 
Secretary of Commerce. Freedom to barter and sell 
licenses threatens the principle that only those who 
will render a public service may enjoy a license. It 
would make possible the acquisition of many stations 
by a few or by a single interest. Your Committee felt 
this a possibility to be guarded against.” 11 

On March 12, 1926, Mr. Davis proposed a series of amend¬ 
ments which would have permitted the licensing authority 
to enforce the policy of the antitrust laws and the Federal 
Trade Commission Act; an applicant would have had to file 
with the licensing authority his agreements relating to pat¬ 
ents, traffic arrangements, etc.; and the Commission would 
have been authorized to determine whether or not the ap¬ 
plicant "was violating the antitrust laws. These amend¬ 
ments were defeated. 12 

U67 Cong. Record 5479 (1926). Section 12 of the Radio Act of 1927 
provided: 

“Sec. 12. The station license required hereby shall not be granted to, or 
after the granting thereof such license shall not be transferred in any 
manner, either voluntarily or involuntarily, to (a) any alien or the repre¬ 
sentative of any alien; (b) to any foreign government, or the represen¬ 
tative thereof; (c) to any company, corporation or association organized 
under the laws of any foreign government; (d) to any company, corpo¬ 
ration, or association of which any officer or director is an alien, or of 
which more than one-fifth of the capital stock may be voted by aliens 
or their representatives or by a foreign government or representative 
thereof, or by any company, corporation, or association organized under 
the laws of a foreign country. 

“The station license required hereby, the frequencies or wave length 
or lengths authorized to be used by the licensee, and the rights therein 
granted shall not be transferred, assigned, or in any manner, either vol¬ 
untarily or involuntarily, disposed of to any person, firm, company, or 
corporation without the consent in writing of the licensing authority.” 

12 67 Cong. Record 54S4-54S9, 5555-5564 (1926). 
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On March 13, 1926, Mr. Moore offered an amendment to 
Section 2(c), which became Section 13 of the Radio Act to 
add the words “or have been using unfair methods of com¬ 
petition”. He explained: 

“* # * the only change the amendment would make, 
should it be adopted, it to provide that when a court 
finds that there have been unfair methods of competi¬ 
tion used—and the decree of the court would rest on 
the finding of the Federal Trade Commission—then 
the license would be revoked, just as when a court 
finds that the antitrust laws have been violated. 

i 

The amendment was agreed to. 13 

After H. R. 9971 had passed the House and was under 
consideration by the Senate, on April 13, 1926, Senator 
Borah introduced S. 2968, 69th Cong. Section 7(f) of S. 
2968 provided: 

“On the information disclosed by the applicant in his 
application, the Commission shall determine if the ap¬ 
plicant, or any corporation or association affiliated 
therewith through stock control or otherwise, is en¬ 
gaged directly or indirectly in a violation or in an at¬ 
tempt to violate the anti-trust laws or the Federal 
Trade Commission Act, approved September 26, 1914, 
as amended. If the Commission determines that the 
applicant is so engaged * * * the commission shall re¬ 
fuse the issuance of a license.” 

_ j 

When the Senate reported back H. R. 9971 with amend¬ 
ments, it took no action on Senator Borah’s proposal.; On 
June 30, 1926, the matter w^as discussed in the Senate as 
follows: 


“Mr. Borah: * * * Is there anything in the bill pro¬ 
viding in case the applicant for a permit is found to be 
acting in violation of the Sherman antitrust law or 
controls a monopoly that the commission may pass 
upon the question? 


“Mr. Dill: The bill provides that in case anybody has 
been convicted under the Sherman antitrust law or 


13 $7 Cong. Record 5560 (1926). 
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any other law relating to monopoly, he shall be denied 
a license; but the bill does not attempt to make the 
Commission a judge as to whether or not certain con¬ 
ditions constitute a monopoly; it rather leaves that to 
the court. 

“Mr. Borah: Is there any provision in the bill en¬ 
abling the commission to examine that question upon 
application being filed? 

“Mr. Dill: The bill provides that when an application 
shall be made all of the traffic arrangements with other 
radio organizations shall be set out under oath, and 
the commission may require any other information 
that it may deem desirable to enable it to determine 
whether or not the application should be granted.” 14 

During the House debates on H. R. 9971, Mr. "White ex¬ 
plained the modifications of the monopoly provisions as 

follows: 

“* * * All laws of the United States relating to mo¬ 
nopoly and agreements in restraint of trade are made 
applicable in terms to the radio industry and to inter¬ 
state and foreign communication by radio # * * The 
provisions of the Clayton Anti-trust Act apply to radio 
companies as well as to others * * *. 

‘‘In the event any licensee is found guilty of a viola¬ 
tion of our antitrust statutes by a court, the court is 
authorized in addition to other penalties, to decree a 
revocation of license. 

“We are here dealing with a new means of communi¬ 
cation. It is fighting to develop its usefulness in a field 
in which telephones, telegraphs, and cables are now en¬ 
trenched. We should exercise every care in the public 
interest, but there exists a reasonable doubt whether 
we are justified in applying to this industry different 
or more drastic rules than the other forms of com¬ 
munication are subjected to.” 15 

Other statements in the House debates were as follows: 


n 67 Cong. Record 12507. 

I 5 67 Cong. Record 5480 (1926). 
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“* * * Let me repeat to you that the Federal Trade 
Commission and the courts have just as much juris¬ 
diction over radio as far as monopoly is concerned, as 
over any other industry in the United States.” 76 

“* * * It seems to me that we have law enough to take 
care of the monopolistic part of the question and that 
that can be attended to without further legislation. 
Radio and radio transmission will not be exempt any 
more than any other corporations under the existing 
law.” 17 

During the Senate debates on H. R. 9971, Mr. Dill answered 
the following question: 

“Mr. King: Then, the bill is directed toward prevent¬ 
ing a monopoly in the radio business? 

“Mr. Bill: Yes; so far as possible * * * we do not be¬ 
lieve that there is any possibility of monopoly under 
the proposed legislation, for every safeguard has been 
placed around it which wc thought could be placed 
around it without hampering the industry * * *. 18 

During the House debates on the conference report, Mr. 
White stated: 

“We have provided that all laws of the United States 
relating to monopoly and agreements in restraint of 
trade shall be specifically applicable to the radio indus¬ 
try and radio communication.” 19 

| 

The subject of monopoly was also raised in 1926 in con¬ 
nection with the newly developing practice of net work or 
chain broadcasting. At the hearings on S. 1 and S. 17o4 the 
proposal was made to enlarge the monopoly provisions of 
the act by the following provision: 

“* * * and it is hereby declared to be an illegal com¬ 
bination in restraint of trade for two or more radio 
stations to simultaneously broadcast the same pro- 

16 Ibid. p. 5490. 

17 Ibid. p. 5562. 

18 Ibid. p. 12352. I 

18 68 Cong. Record 2579 (1927). 





gram unless the stations so broadcasting the same pro¬ 
gram shall use the same wave length, or wave lengths 
within ten (10) meters in length of the wave length of 
each and every station of all other stations simultane¬ 
ously broadcasting the same program, or shall not use 
over 500 watts of power while so broadcasting and such 
broadcasting stations must be located at least 500 
miles apart.” 20 

The provision was not incorporated in the bill as re¬ 
ported. 21 

The subject of monopoly by chain broadcasting, as well 
as monopoly by other means, was also discussed by Senator 
Dill in the debates on the conference report H. R. 9971, as 
follows: 

“In the first place, under this bill chain broadcasting 
today, concerning which the writer of the telegram is 
concerned, is absolutely without any regulation. We 
have no law today to handle the situation, and the var¬ 
ious radio organizations, including the Radio corpo¬ 
ration of America and the American Telephone and 
Telegraph Co. are going ahead and building up the 
chain stations as they desire without let or hinderance 
and without any restrictions because the Secretary of 
Commerce has no power to interfere with them. Un¬ 
less this proposed legislation shall be enacted they will 
continue to do so, and they will be able by chain-broad¬ 
casting methods practically to obliterate the independ¬ 
ent small stations, as the man who wrote the telegram 
suggests. 

“While the commission would have the power under 
the general terms of the bill, the bill specifically sets 
out as one of the special powers of the commission the 
right to make specific regulations for governing chain 
broadcasting. As to creating a monopoly of radio in 
this country, let me say that this bill absolutely pro¬ 
tects the public, so far as it can protect them by giv¬ 
ing the commission full power to refuse a license to 
anyone who it believes will not serve the public inter- 

20 Hearings on S. 1 and S. 1754 pp. 169-171, 183. 

2 1 See S. Kept. No. 772, 69th Cong. 1st Sess. (1926). 
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est, convenience, or necessity. It specifically provides 
that any corporation guilty of monopoly shall not only 
not receive a license but that its license may be re¬ 
voked ; and if after a corporation has received its li¬ 
cense for a period of three years it is then discovered 
and found to be guilty of monopoly, its license will he 
revoked. 

* * # 

“In addition to that, the bill contains a provision that 
no license may be transferred from one owner to an¬ 
other without the written consent of the commission, 
and the commission, of course, having the power to 
protect against monopoly, must give such protection. 

“I wish to state further that the only way by which 
monopolies in the radio business can secure control 
of radio here, even for a limited period of time, will 
be by the commission becoming servile to them. Power 
must be lodged somewhere, and I myself am unwilling 
to assume in advance that the commission proposed 
to be created will he servile to the desires of great 
corporations of this country.” 22 


In the final hill, the provisions with respect to monopoly 
were sections 13 and 15. After conference, the report sub¬ 
mitted did not discuss the monopoly sections. 23 The report 
accompanying the bill as resubmitted to the Senate merely 
stated: 

“Sections 13, 14 and 15 are substantially the same as 
comparable provisions in the House bill, and in the 
Senate amendment dealing with the same subjects.” 24 

v ' i 


H. R. 9071 was passed by the Senate on February 18, 1927, 
and became the Radio Act of 1927. The monopoly provi¬ 
sions provided as follows: 


“Sec. 13. The licensing authority is hereby directed 
to refuse a station license and/or the permit herein¬ 
after required for the construction of a station to any 

22 68 Cong. Rcc. 2881 (1927). 

23 H. Rept. No. 1886. 

24 S. Doc. 200, 69th Cong. 2nd Sess (1927), at p. 18. 
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person, firm, company, or corporation, or any subsi¬ 
diary thereof, which has been finally adjudged guilty 
by ” federal court of unlawfully monopolizing or at¬ 
tend ing unlawfully to monopolize, after this Act takes 
effect, radio communication, directly or indirectly, 
through the control of the manufacture or sale of radio 
apparatus, through exclusive traffic arrangements, or 
by any other means or to have been using unfair 
methods of competition. The granting of a license 
shall not estop the United States or any person ag¬ 
grieved from proceeding against such person, firm, 
company, or corporation for violating the law T against 
unfair methods of competition or for a violation of the 
law against unlawful restraints and monopolies and/ 
or combinations, contracts, or agreements in restraint 
of trade, or from instituting proceeding for the dis¬ 
solution of such firm, company, or corporation. 

“Sec. 15. All laws of the United States relating to 
unlawful restraints and monopolies and to combina¬ 
tions, contracts, or agreements in restraint of trade 
are hereby declared to be applicable to the manufac¬ 
ture and sale of and to trade in radio apparatus and 
devices entering into or affecting interstate or foreign 
commerce and to interstate or foreign radio communi¬ 
cations. Whenever in any suit, action, or proceeding, 
civil or criminal, brought under the provisions of any 
of said laws or in any proceedings brought to enforce 
or to review findings and orders of the Federal Trade 
Commission or other governmental agency in respect 
of any matters as to which said Commission or other 
governmental agency is by law authorized to act, any 
licensee shall be found guilty of the violation of the 
provisions of such laws or any of them the court, in 
addition to the penalties imposed by said laws, mav 
adjudge, order, and/or decree that the license of such 
licensee shall, as of the date the decree or judgment 
becomes finally effective or as of such other date as 
the said decree shall fix. he revoked and that all rights 
under such license shall thereupon cease: Provided, 
however, that such licensee shall have the same rich* 
of appeal or review as is provided hv law in respect 
of other decrees and judgments of said court. 
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(2) Communications Act of 1934. 

In 1929 Senator Couzens introduced S. 6, 71st Cong, 1st 
Sess., which was the forerunner of the Communications 
Act of 1934. Hearings on S. 6 were held before the Senate 
Committee on Interstate Commerce. This bill was not re¬ 
ported out. 

In 1932 Congressman Davis introduced H. R. 7716 to 
amend the Radio Act of 1927. This bill was passed by both 
Houses of Congress but was pocket vetoed. 25 

Following the recommendation of the President, in 1934 
Mr. Rayburn introduced H. R. 8301, 73rd Cong., 2d Sess. 
(1934) and Mr. Dill introduced S. 2910, 73rd Cong., 2d Sess. 
(1934), which provided for unified control of all communi¬ 
cations in the Federal Communications Commission. The 
Senate Committee on Interstate Commerce conducted hear¬ 
ings on S. 2910. The bill was reported out as S'. 3285, 
which became law on June 19, 1934. 26 

Sections 311 and 313 were derived from Sections 13 and 
15 of the Radio Act. Section 311 was a modification of Sec¬ 
tion 13, and Section 15 was adopted without change. 

During the debates on S. 3285, Mr. Dill stated with re¬ 
spect to the monopoly provisions: 

j 

“* # * I think I ought to say something about Sections 
311 and 313 which relate to the prohibition against 
monopoly and to conviction by the courts. 

We change the law slightly there so that if the court 
which has the power to take away the license of a li¬ 
censee because it has violated the antitrust laws, finds 
the licensee guilty but does not take away that license, 
then the commission will not be compelled to revoke 
the license, but, of course, if the court takes away the 
license, the commission will be prohibited from grant¬ 
ing another license. The change was one which was 
insisted upon by certain organizations, and it seemed 
fair to the Committee to do that.” 27 

25 See H. Kept. 221, S. Kept. 564, S. "Rept. 1004, S. Rept. 1005, H. Rept. 
2106 (conference). Pocket-Vetoed on March 4, 1933, 75th Cong., 5397. 

2CS. Rept. 781, H. Rept. 1850, H. Rept. 1918 (conference). 

27 78 Cong. Rec. 8825 (1934). 
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The Senate Report on S. 3285 explained the basis for the 
change in Radio Act Sec. 13 made in Section 311 of the 
Communications Act, as follows: 

“ Section 311 is based on § 13 of the radio act but it 
also modifies the present law in certain respects. The 
effect of the alteration is to bring § 311 more closely 
into harmony with § 313. If the court revokes a li¬ 
cense the Commission should not grant an application 
for another license to the same parties. If, however, 
the court has adjudged the person guilty, but has not 
revoked the license, the Commission can determine 
whether or not public interest will be served by the 
granting of a license . 1 ’ 28 

As to Section 313, the Senate Report said: 

“Section 313 dealing with the application of the anti¬ 
trust laws to radio. It is copies from § 15 of the Radio 
Act.” 28 

The Conference Report on S. 3285 stated with respect to 
the monopoly sections: 

“Section 311 is based upon section 13 of the Radio Act 
modified to leave the Commission discretion in refus¬ 
ing licenses where the applicant has been adjudged by 
a court to be guilty of a violation of the antitrust laws 
but where the judgment has not extended to the rev¬ 
ocation of existing licenses.” 20 

During the debates on S. 3285, Senator Dill introduced 
the following amendment to Section 307: 

“(f) In granting applications for licenses or renewals 
of license * * * the commission shall so distribute such 
licenses that no one licensee nor organization of li¬ 
censees, whether effected by purchase, lease, chain 
broadcasting, or other method, shall be able to mo¬ 
nopolize or exercise dominant control over the broad¬ 
casting facilities of any community, city, or State, or 
over the country as a whole and the commission shall 

28 S. Rept. No. 781, on S. 3285, at pp. 7-8. 

29 H. Rept. No. 1918, on S. 3285 (conference) at p. 49. 
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so far as possible, by its distribution of licenses, pro¬ 
vide for broad diversification and free competition in 
broadcast programs to be presented to radio listen¬ 
ers.” 30 

Mr. Dill explained the purpose of this amendment as fol¬ 
lows : 31 

“The purpose of this amendment is to make it impos¬ 
sible for any one man or organization to have control 
of the broadcasting facilities of a community, State, 
or the country if there are other applications from re¬ 
sponsible applicants. At the present time there is a 
growing up in many cities the practice of the owner of 
an important station leasing the facilities of another 
important station and then organizing a corporation 
to control a third station, and as a result the one sta¬ 
tion gets complete control of the broadcasting of the 
community. The purpose of the amendment is to give 
the commission a reason, if there be a suitable appli¬ 
cant, for granting a license to another applicant, and 
to break up that kind of practice if the commission 
shall find it necessary. It is a permissive amendment.’’ 

This proposal was agreed to and passed the Senate. 32 How¬ 
ever, the Conference Report (H. Rept. No. 1918), which ac¬ 
companied S. 3285 stated (at page 48) that: 

“• * * the substitute bill agreed to in conference omits 
the paragraph of the Senate Bill numbered 307(f) 
which carried a new provision requiring the Commis¬ 
sion to distribute broadcasting licenses so that no one 
licensee or organization of licensees should exercise 
dominant control over the broadcasting facilities of 
any locality.” 

(3) 1952 Amendments to Communications Act . 

S. 658, 82d Cong., 1st Sess., introduced by Senator Mc¬ 
Farland, was enacted July 16,1952, and is known as “Com- 

30 78 Cong. Bee. 8851 (1934). 

31 Ibid. 

32 78 Cong. Kec. 10987 (1934). 
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munications Act Amendments, 1952”. Hearings on S. 658 
were held before the Senate Committee on Interstate and 
Foreign Commerce. The bill was the subject of House Re- 4 

port No. 1750, Senate Report No. 44, and House Report 
No. 2426 (conference report). 

The 1952 Amendments amended Section 311 to delete 
therefrom the provision (added by the Communications 
Act of 1934) which authorized the Commission in its dis¬ 
cretion to revoke a broadcast license in cases where the 
licensee had been found guilty by the court of antitrust 
violations but the court decree did not order revocation of 
the license. 

At hearings, the Federal Communications Commis¬ 
sion opposed the amendment of Section 311, Chairman ■+ 

Wayne Coy testifying as follows : 33 

“Sec. 10 of the McFarland Bill would amend section 
311 of the Communications Act which concerns rela¬ 
tionship between the act and certain aspects of the 
antitrust laws. Sec. 311 as presently written is com¬ 
posed of three parts. The first part “directs the Com¬ 
mission to refuse a station license to any applicant r 

in certain cases where, pursuant to the provisions of 
Sec. 313 of the act a Federal Court has made a finding 
that the applicant has violated the antitrust laws and, 
as part of the penalty imposed for such a violation, 
has ordered that the applicant’s station license be re¬ 
voked. This part of the existing law is not affected 
by the proposed amendment. But Sec. 311 also pro¬ 
vides that the Commission is authorized, in its dis- , 

cretion, to refuse a license or construction permit to 
any person who has been finally adjudged guilty bv 
a Federal Court of unlawfully monopolizing or at¬ 
tempting to monopolize radio communications or to 
have been using unfair methods of competition. And 
the section contains an additional provision stating 
that the granting of a license shall not r>recludo any 
agreed third party from instituting proceedings against 
such persons with respect to violation of anti-trust 
laws. Both of these last two provisions would be 

33 Hearings on S. 658, p. 97. * 
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stricken from the act by the proposed amendment. It 
is not clear why these provisions have been deleted or 
what the exact effect of their deletion would be. In 
all probability the Commission’s existing authority 
to take relevant antitrust law violations into account 
in determining the interest of the public and character 
qualifications of applicants in licensing proceedings 
and would not be affected by this deletion and was not 
intended to be. However, adoption of the amendment 
would undoubtedly lead to the contention that the de¬ 
letion indicates the congressional intent that the Com¬ 
mission’s authority in this field be curtailed. Extensive 
and time-consuming litigation would be inevitable be¬ 
fore the point could be resolved. An additional doubt 
could be cast upon the question of whether private 
persons retain their rights to bring triple-damage ac¬ 
tion against radio licensees for violations of antitrust 
laws. 

“The majority of the Commission believes that the 
prevention of monopoly in any manner or form in radio 
and television is of the utmost importance and that no 
steps should be taken casting doubt upon the Commis¬ 
sion’s authority in this field. Accordingly, they be¬ 
lieve that Section 311 should be retained in its present 
form and have included no provision analogous to 
Section 10 of the McFarland bill, S. 1973, in the Com¬ 
mission’s draft revision. Commissioner Sterling be¬ 
lieves that the proposed amendment clearly is not in¬ 
tended to and does not derogate from the Commission’s 
general authority to consider convictions of antitrust 
law violations in determining whether applicants have 
the requisite qualifications to operate a radio station 
in the public interest. He, therefore, believes that the 
amendment proposed by section 10 of S. 1973 is satis¬ 
factory.” 

S. Kept. No. 44, submitted January 25, 1951, stated: 

“This section amends Section 311 of the present Act 
which relates to the application of the antitrust laws 
of the United States. The existing law contains two 
sections (Sections 311 and 313) which deal with this 
subject. Section 313 of the present law makes clear 




that all licensees under the Communications Act come 
within the provisions of the antitrust laws and that 
if any licensee is found guilty of a violation of anti¬ 
trust laws the court may, as an additional penalty, 
also revoke the license of the person or group found 
guilty. Section 311 of the present law specifically di¬ 
rects the Commission to revoke any license which the 
court has ordered to be revoked under the authority 
of Section 313 and authorizes the Commission to revoke 
the license of a person found guilty of antitrust viola¬ 
tion if the court itself has not ordered such revocation. 
“Licensees have consistantly contended during various 
hearings before this committee that these two sections 
considered together as now written constitute an unfair 
discrimination against radio licensees and that such a 
double penalty is not imposed upon other classes of 
business by any other statute. 

“The committee is impressed with the legal validity 
of the protests which have been made against this type 
of double jeopardy. It believes there is merit in the con¬ 
tention that citizens should not be subject to trial for 
the same allegations before two different tribunals. 
Moreover, such an argument is particularly pertinent 
in connection with alleged violations of the antitrust 
statutes which are the particular province of the De¬ 
partment of Justice and do not, bv any other law, come 
■within the jurisdiction of any independent quasi-ju¬ 
dicial agency of government. 

“The committee has made no change in Section 313. 
That section, which makes all licensees amenable to 
the antitrust statutes and specificallv grants the court 
authority, if a licensee is found guilty of an antitrust 
violation, to order revocation of his license in addition 
to all other penalties which may be imposed under 
authority of the antitrust laws, stands unchanged and 
unimpaired. It has. however, modified Section 311, 
which gave to the Federal Communications Commis¬ 
sion additional authority to institute license revocation 
proceedings in those cases where a licensee has been 
found guilty in court of an antitrust violation hut 
where the court did not oi*der revocation of the license 
issued hv the Commission. The modification proposed 
merely prohibits the Commission from instituting its 


own antitrust proceeding. It retains the specific au¬ 
thority to refuse a license or permit in those cases in 
which a court under Section 313 has ordered revoca¬ 
tion of the license or permit. 


“The committee desires to emphasize that the Commis¬ 
sion’s existing authority under law to examine; into 
the character of a licensee or permittee in granting a 
license or a renewal is in no way impaired or modified 
by the change here recommended in Section 311. The 
Commission’s authority to determine whether or not 
the public interest, convenience, or necessity will be 
served by the granting of a license remains paramount 
and if it finds that the conviction of a licensee under the 
antitrust laws or under Section 313 has materially af¬ 
fected the character or standing of such licensee so 
as to warrant refusal of a renewal, or grant of license, 
it may so proceed. Thus, the Commission’s power 
to protect against monopoly control of radio licenses 
remains unaffected by the changes herein recom¬ 
mended; it is merely estopped from initiating and pro¬ 
ceeding with an antitrust case of its own.” 


H. Kept. No. 1750, submitted April 8, 1952, stated: 

“The bill as it passed the Senate contained certain 
provisions which have not been included in the sub¬ 
stitute amendment here being reported to the House. 
The more important of these omitted provisions; are 
as follows: 

* * # # • 

(2) Section 10 of the bill as passed by the Senate, 
which would have amended § 311 of the present law so 
as to eliminate therefrom the provision which author¬ 
izes the Commission to refuse a station license or con¬ 
struction permit to any person which has been finally 
adjudged guilty by a Federal court of unlawfully mo¬ 
nopolizing or attempting unlawfully to monopolize, 
radio communication, directly or indirectly, through 
the control of the manufacture or sale of radio ap¬ 
paratus, through exclusive traffic arrangements, or by 
any other means, or to have been using unfair methods 
of competition.” \ 
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The Conference Report (H. Kept. No. 2426) stated: 

“Section 10 of the Senate bill proposed to rewrite Sec¬ 
tion 311 of the Communications Act of 1934. Under the 
present law the text of that section is a follows: 

“Sec. 311. The Commission is hereby directed to 
refuse a station license and/or the permit herein¬ 
after required for the construction of a station to 
any person (or to any person directly or indirectly 
controlled by such person) whose license has been 
revoked by a court under Section 313, and is hereby 
authorized to refuse such station license and/or per¬ 
mit to any other person (or to any person directly 
or indirectly controlled by such person) which has 
been finally adjudged guilty by a Federal court of 
unlawfully monopolizing or attempting unlawfully 
to monopolize, radio communication, directly or in¬ 
directly, through the control of the manufacture or 
sale of radio apparatus, through exclusive traffic 
arrangements, or by any other means, or to have been 
using unfair methods of competition. The granting 
of a license shall not estop the United States or any 
person aggrieved from proceeding against such per¬ 
son for violating the law against unfair methods of 
competition or for a violation of the law against 
unlawful restraints and monopolies and/or combina¬ 
tions, contracts, or agreements in restraint of trade, 
or from instituting proceedings for the dissolution 
of such corporation. 

The Senate Bill would have eliminated the last sentence 
of the section as now in effect and, in addition, would 
have eliminated the second part of the first sentence, 
namely, that part which authorizes the Commission 
to refuse a license or permit to any person which has 
been convicted of unlawfully monopolizing or attempt¬ 
ing to monopolize radio communication through the con¬ 
trol of the manufacture or sale of radio apparatus, 
through exclusive traffic arrangements, or by other 
means, or of having used unfair methods of compe¬ 
tition. 

This section of the Senate bill was omitted from the 
House amendment, but it is included in the conference 
substitute. 
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To the extent that this section of the conference sub¬ 
stitute will eliminate from Section 311 of the present 
law the last sentence, which is quoted above, the com¬ 
mittee of conference does not feel that this is of any 
legal significance, It is the view of the members of the 
conference committee that the last sentence of the pres¬ 
ent Section 311 is surplusage and that by omitting it 
from the present law the power of the United States 
or of any private person to proceed under the anti¬ 
trust laws would not be curtailed or affected in any 
way. ■ 

With respect to the omission of the provision which 
now authorizes the Commission to refuse a license un¬ 
der the circumstances above described, the committee 
of conference agrees with the statement contained in 
the report of the Senate Committee on Interstate and 
Foreign Commerce, on this bill that— 

The Commission’s existing authority under law to 
examine into the character of a licensee or permittee 
in granting a license or a renewal is in no w T ay im¬ 
paired or modified by the change here recommended 
in Section 311 * # 
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POE THE DISTRICT OP COLUMBIA CIRCUIT 


No. 12,065 

i 

Storer Broadcasting Company, petitioner 

i 

v. 

United States of America and Federal Communications 

Commission, respondents 


ON PETITION FOR REVIEW OF AN ORDER OF TEE FEDERAL 
COMMUNICATIONS COMMISSION 


BRIEF FOR RESPONDENTS 


COUNTER STATEMENT OF THE CASE 

In view of the somewhat summary Statement of Case in 
petitioner’s brief, it is believed desirable to restate the 
relevant facts here. 

This is a petition by Storer Broadcasting Company 
(“Storer”) to review a Report and Order adopted by the 
Federal Communications Commission on November 25, 
1953, and released November 27, 1953, 1 amending Sections 
3.35, 3.240 and 3.636 of its Rules and Regulations. These 
rules limit the multiple ownership of standard broadcast 
(AM), and frequency modulation (FM) radio stations, and 
television broadcast stations. They provide in substance 

1 18 F.R. 7796; R. 327-343. References in this brief to the printed 
Joint Appendix, which utilizes record page numbers, are designated 
(R. —). The appendix to this brief is referred to as (App. —). 


(1) 


that one person may not have an interest in more than 
a total of seven AM stations, seven FM stations and five 
television stations. 2 Storer itself is the licensee in its own 
name of five AM stations, five FM stations, and three tele¬ 
vision stations. 3 Its wholly owned subsidiaries are the licen¬ 
sees of two standard broadcast stations and two television 
stations. 4 

The Commission has had multiple ownership rules, limit¬ 
ing the number of stations which could be licensed to any 
one person, since 1940. The rules under review are a con¬ 
tinuation and modification of those rules. The first mul¬ 
tiple ownership rule, 5 adopted in 1940, pertained only to 
FM stations, then called high frequency stations, and had 
two provisions. Subsection (a) provided that no person 
should own or control more than one station serving sub¬ 
stantially the same area. 6 Subsection (b) of the first FM 
multiple ownership rule provided that no person should 
own or control more than one station except upon a showing 
that competition would be fostered or a distinct service 
rendered, and that an undue concentration of control would 
not result. It further provided that the ownership or 
control of more than six stations would be considered a con¬ 
centration of control inconsistent with the public interest. 

In 1941 a substantially similar rule was adopted for tele¬ 
vision stations, except that the maximum number of stations 

2 The rules are set forth at R. 338-340. 

3 AM stations: WGBS, Miami, Florida; WSPD, Toledo, Ohio; 
WJBK, Detroit, Michigan; WWVA, Wheeling, West Virginia; 

TXT A O A A+laTvffl frporcnf) 

FM stations: WGBS-FM, Miami; WSPD-FM, Toledo; WJBK- 
FM, Detroit; WWVA-FM, Wheeling; WAGA-FM, Atlanta. 

TV stations: WSPD-TV, Toledo; WJBK-TV, Detroit; WAGA- 
TV, Atlanta. 

4 San Antonio Broadcasting Company: KABC (AM), San An¬ 
tonio, Texas; KEYL-TV, San Antonio. Birmingham Broadcasting 
Company, Inc.: WBRC (AM), Birmingham, Alabama; WBRC-TV, 
Birmingham. 

5 Section 3.228, 5 F.R. 2382, at 2384, App. 29. The number of 
the rule was later changed. 

6 Each of the rules in issue contains a similar overlap provision 
which petitioner does not challenge. 
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was limited to three. 7 In 1944 the three station limi¬ 
tation was raised to five. 8 A multiple ownership rule for 
AM stations, adopted in 1943, contained only the restriction 
provided by the two earlier rules against ownership or con¬ 
trol of more than one station serving the same area, Section 
3.35, 8 F.R. 16065. 

The proceeding in which the rules here under review were 
promulgated was conducted in full compliance with the re¬ 
quirements of the Administrative Procedure Act. It was 
instituted by a Notice of Proposed Rule Making (R. 1, 13 
F.R. 5060), which set forth the text of proposed amend¬ 
ments to the three rules, and provided for the filing of com¬ 
ments in opposition to, or in support of, the proposals. 
Written comments were submitted by petitioner and eleven 
other parties, and each of these parties participated in oral 
argument held before the Commission en banc on January 
17, 1953 (Orig. R. 126-233). 9 On November 25, 1953, the 
Commission (Commissioner Hennock dissenting in part) 
adopted the revised rules. These rules provide, inter alia, 
that no person may hold any interest, direct or indirect, 
in more than five television, seven AM, and seven FM sta¬ 
tions. In determining whether a person has an interest 
within the meaning of this provision, the rules state that, 
in cases of corporations with more than fifty voting stock¬ 
holders, holdings of less than one per cent of the stock may 
be disregarded. 

The “fundamental purpose” of these limitations on own¬ 
ership, the Commission stated in its accompanying report, 
“is to promote diversification of ownership in order to 
maximize diversification of program and service viewpoints 
as well as to prevent any undue concentration of economic 
power contrary to the public interest” (R. 332). The 
Commission further stated that, in its view, operation of 
broadcast stations by a large group of diversified licen- 

7 Section 4.226, 6 F.R. 2282, at 2284-5, App. 29. 

8 9 F.R. 5442. The television rule number was changed to 3.640 

in 1946, 11 F.R. 33, at 37, and to its present number in 1952, 17 
F.R. 3905, at 4064. # | 

9 References to material in the original record filed with the Court, 
but not printed in the Joint Appendix, are to “Orig. R. —.” 
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sees would better serve the public interest than the operation 
of such stations by a small and limited group {ibid.). 

The Commission’s Report and Order also discusses each 
of the other considerations which underlay the adoption of 
the amended rules, including its authority to promulgate 
the rules (R. 327-330); the reasons for rejecting alternative 
proposals to give effect to additional considerations such 
as size, class and geographical location of stations (R. 332- 
333); the reason why the rules make no distinction between 
controlling and non-controlling interests (R. 333-334); and 
the specific maximum limitations imposed (R. 336-337). 

SUMMARY OF ARGUMENT 

I 

The Federal Communications Commission has had mul¬ 
tiple ownership rules limiting the number of broadcast 
licenses which may be isued to one person for a period of 
over a decade. These rules are a formulation of licensing 
standards through the rule making process clearly within 
the Commission’s broad authority to announce in advance 
the public interest factors which will govern the grant or 
denial of individual applications. National Broadcasting 
Co. v. United States, 319 XJ.S. 190. 

II 

The rules in their present form carry out established Com¬ 
mission policies. The first is that it is desirable to encour¬ 
age as many qualified persons as possible to seek broad¬ 
cast licenses, and that the public interest requires a 
maximum diversification of program and service view¬ 
points. This general policy has also been applied by the 
Commission in comparative proceedings, where non-newspa¬ 
per applicants have been preferred over newspaper owners 
and where newcomers to radio had been given a degree of 
preference over those holding even permissible multiple 
interests, as well as in the rules prohibiting ownership of 
more than one station of the same type in the same com¬ 
munity. The rules do not purport to interpret or enforce 
the antitrust laws. The second policy basis for their adop¬ 
tion is, however, the general policy of Congress in favor 
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of competition which has been written into the Communica¬ 
tions Act. They are therefore a formulation of Commis¬ 
sion policy in the licensing of stations, which is based in 
part upon enunciated Congressional policy applicable to 
radio broadcasting. 

Petitioner has failed to meet its burden of showing that 
the rules have been arbitrarily arrived at or that they are 
not reasonably related to considerations within the Commis¬ 
sion 7 s statutory authority. The Report and Order by which 
they were adopted discusses in full the considerations per¬ 
tinent to each aspect of the rules. The rules clearly have a 
rational basis in basic licensing principles, and should be 
sustained. 

ARGUMENT 

Petitioner makes two major attacks upon the rules. 10 
First, it argues that the Commission lacks statutory author¬ 
ity to adopt any regulations limiting the number of stations 
which may be licensed to one person. Secondly, it con¬ 
tends that the rules are arbitrary because they constitute 
an attempt to enforce an incorrect interpretation of the 
antitrust laws. I 

Neither of these contentions has merit. We shall show 
that the Communications Act of 1934, as amended, clothes 
the Federal Communications Commission with full author¬ 
ity to promulgate general rules to be applied in individual 
proceedings in determining whether a particular applica¬ 
tion meets the statutory standard of the public interest, 
convenience and necessity. We shall show further that the 
present rules are not an attempt to enforce the antitrust 
laws, and are not directed primarily against the monopoly 
features of concentration of station ownership. They are, 
instead, a reasonable implementation of established Com¬ 
mission policy in favor of diversification of ownership of 
broadcast stations. 


10 They are advanced by petitioner for the first time in this Court. 
In the proceedings before the Commission petitioner contended only 
that the same maximum limitation should be applied to all three 
classes of service. See Statement of the Fort Industry Company 
(petitioner’s name at the time) (Orig. R. 60-63) and oral argument 
on behalf of petitioner (Orig. R. 175-183). 
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I 

The Communications Act of 1934 Authorizes the Commission 
to Adopt Rules Setting Forth Standards to be Applied in the 
Licensing of Broadcast Stations 

The authority of the Commission to promulgate general 
standards of the public interest which it will apply in 
licensing proceedings under the Act is well settled. 

Section 301 of the Communications Act of 1934, as 
amended, provides that no person shall use any apparatus 
for the transmission of energy by radio in interstate or 
foreign commerce except pursuant to a license granted by 
the Commission. The Act specifies in detail the procedures 
and standards which the Commission is to follow in grant¬ 
ing licenses. A license may be granted only upon written 
application (Section 308(a)), which is required to set forth 
such facts as the Commission may prescribe respecting the 
citizenship, character, financial, technical, and other quali¬ 
fications of the applicant (Sections 308(b), 319(a)). A 
license shall be granted to an applicant if public interest, 
convenience, and necessity will be served thereby (Sections 
307(a), 308, 309(a), 319(c)). Plainly, the licensing func¬ 
tion is not a mere ministerial task, but requires the Com¬ 
mission to exercise its expert judgment as to whether pro¬ 
posed operations will be in the public interest, and whether 
applicants have the appropriate qualifications to serve such 
interest. Cf. National Broadcasting Co. v. United States, 
319 U.S. 190, 215-216. 

The Commission’s rule making authority is specifically 
set forth in two sections of the Act. Section 4(i) provides: 

The Commission may perform any and all acts, 
make such rules and regulations, and issue such orders, 
not inconsistent with this Act, as may be necessary in 
the execution of its functions. 

Section 303 provides: 

Except as otherwise provided in this Act, the Commis¬ 
sion from time to time, as public convenience, interest, 
or necessity requires, shall— 

***** 
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(r) Make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent with 
law, as may be necessary to carry out the provisions 
of this Act, • * • 

The right, if not the duty, of the Commission to promul¬ 
gate general rules which it will apply in determining whether 
a particular application meets the statutory standard of 
the public interest has been repeatedly recognized by the 
Supreme Court and by this Court. 11 National Broadcasting 
Co. v. United States, 319 U.S. 190; Federal Communications 
Commission v. American, Broadcasting Co., 347 U.S. 284; 
Logansport Broadcasting Corp. v. United States, — TT.S. 
App. D.C. —, 210 F. 2d 24; Stahlman v. Federal Communi¬ 
cations Commission, 75 App. D.C. 176, 126 F. 2d 124; and 
see Securities <& Exchange Commission v. Chenery Corp., 
332 U.S. 194; Lichter v. United States, 334 U.S. 742, 786; 
Heitmeyer v. Federal Communications Commission, 68 App. 
D.C. 180, 95 F. 2d 91 (in which a Commission decision deny¬ 
ing an application because the applicant proposed to use 
borrowed funds was reversed, and this Court criticized 
the Commission for its failure to promulgate any general 
rule as to minimum financial qualifications of applicants 
for licenses.) 12 

In each of these cases, the regulations which were 
upheld set forth certain conditions under which the 
Commission would refuse to grant a license. In the Na- 

11 The Attorney General’s Committee on Administrative Proce¬ 
dure, in its monograph, Administrative Procedure in Government 
Agencies, Part 3, Federal Communications Commission (Senate 
Document No. 186, 76th Cong., 3d Sess.), stated at page 61: “The 
Communications Act of 1934 is replete with provisions vesting power 
in the Commission to make rules and regulations, and the Commis¬ 
sion’s authority in this respect covers the entire gamut of adminis¬ 
trative legislation.” And at page 63: “The entire process of licens¬ 
ing, both of stations and operators, is to be dealt with by Com¬ 
mission regulations.” 

12 Petitioner’s argument (Br. 45-46) that the rules are invalid 
because they result in denial of applications without a hearing in 
violation of due process and Section 309(b) of the Act is but an¬ 
other way of stating its contention that the Commission cannot 
prescribe general standards which it will apply in determining in¬ 
dividual applications for licenses. 
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tional Broadcasting Co. case the Commission’s chain broad¬ 
casting regulations were sustained as a valid exercise of 
the Commission’s rule making power. Those regulations 
related to the relationship between licensees and network 
organizations, and provided that “no license shall be 
granted” to a licensee whose practices violated the public 
interest standards which the regulations set forth. The 
rules were not a mere “declaration of policy,” but were 
“rules which in proceedings before the Commission require 
it to reject and authorize it to cancel licenses on the grounds 
specified in the regulations without more.” Columbia 
Broadcasting System v. United States, 316 U.S. 407 (hold¬ 
ing that the rules were directly reviewable). 

Similarly, the lottery rules which were sustained in part 
in Federal Communications Commission v. American Broad¬ 
casting Co., 347 U.S. 284, provide that “an application for 
construction permit, license, renewal of license, or any other 
authorization for the operation of a broadcast station, will 
not be granted” where a policy of broadcasting lotteries 
is followed. The reserved time rules which were upheld 
in Felman v. United States, (unreported, Civil No. 49 C 
227, U.S.D.C., N.D., Ill.), aff’d 339 U.S. 973, provide that 
“no license, renewal of license, assignment of license, or 
transfer of control of a corporate licensee shall be granted 
or authorized” where the assignor of a station reserves 
any right of reassignment of the license or a right to use 
the facilities of the station assigned. 13 And, in Logamsport 
Broadcasting Corp. v. United States, — U.S. App. D.C. —, 
210 F. 2d 24, this Court sustained the rules providing for 
a nation-wide system for allocating television frequencies. 
These rules, as the Court pointed out, require that applica¬ 
tions for licenses not conforming to the over-all plan be 
automatically dismissed. 

18 In Felman v. United States, supra, a three-judge District Court 
sustained the Commission’s rules without opinion. The Supreme 
Court affirmed without opinion. The rules are Sections 3.109, 
3.241, 3.659, 47 CFR 3.109, 3.241, 3.659. They provide that no 
licenses will be issued in the future where, as consideration for the 
transfer or assignment of a station, the transferor reserves a right 
of reversion or reassignment of the license, or reserves a right to use 
the facilities of the station for any period. 
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Petitioner argues (Br. 35-42) that the National Broad¬ 
casting Co. case is not controlling because the chain broad¬ 
casting regulations permitted flexibility of application in 
particular cases, whereas the multiple ownership rules al¬ 
legedly do not. In support of that contention, petitioner 
quotes certain language from the opinion in that case, and 
also relies heavily upon the dissenting opinion in the Colum¬ 
bia Broadcasting System case. But the asserted flexibility 
of the chain broadcasting regulations arises solely from the 
fact that in adopting them the Commission did not bind 
itself to continue them in force forever, but remained free 
to change them through amendment or appeal, or to grant 
exemptions. Similarly, in the instant case the Commis¬ 
sion may amend the multiple ownership rules as the public 
interest requires. Indeed, such an amendment proceeding 
is now pending before the Commission. 14 Furthermore, the 
Commission’s general Rules and Regulations provide for 
the waiver of the rules for good cause. Sections 1.701, 
1.702; 47 CFR 1.701, 1.702. 

Petitioner further contends (Br. 10-11; note, 41) that 
rules of binding applicability may not be made with respect 
to multiple ownership because this subject matter is not spe¬ 
cifically enumerated in the Communications Act. 13 But this 
distinction is also untenable. Congress “did not frustrate 
the purposes for which the Communications Act of 1934 
was brought into being by attempting an itemized catalogue 
of the specific manifestations of the general problems for 
the solution of which it was establishing a regulatory 
agency” ( National Broadcasting Co. v. United States, 319 
U.S. at 219), and an administrative agency possessing gen- 


14 On December 23, 1953 the Commission adopted a Notice of 
Proposed Rule Making (Docket No. 10822; FCC 53-1720) propos¬ 
ing to amend the television multiple ownership rule to increase the 
maximum permissible ownership of television stations to seven, no 
more than five of which may be in the VHF band. This proposal 
was issued upon receipt of requests for amendment of the rules 
filed by parties other than Storer, and to encourage the rapid and 
effective development of the UHF band. It is presently pending. 

15 It concedes that “iron-clad” rules may be adopted with respect 
to the subjects of rule making which Congress itemized in Section 
303 of the Act (Br. 10-11). 
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eral rule making power is not limited in its exercise of that 
power to those subjects which may be specifically set forth 
in the governing statute. American Trucking Ass 7 ns v. 
United States, 344 U.S. 298. No distinction is made any¬ 
where in the Communications Act, or in any decided case 
to which petitioner has been able to refer, between those 
subjects of rule making specifically enumerated and those 
flowing generally from the public aims of the Act. Neither 
the lottery rules which were the subject of review in Fed¬ 
eral Communications Commission v. American Broadcast¬ 
ing Co., 347 U.S. 284, nor the reserve time rules sustained 
in Felman v. United States, 339 U.S. 973, nor the chain 
broadcasting regulations, 16 were the subject of specific dele¬ 
gations of rule making authority. All had the same effect 
as the multiple ownership rules, and all were sustained as 
valid exercises of the rule making power. 

Finally, it should be noted that “the choice made between 
proceeding by general rule or by individual, ad hoc litiga¬ 
tion is one that lies primarily in the informed discretion 
of the administrative agency/’ Securities & Exchange 
Commission v. Chenery Corp., 332 U.S. 194, 203. See also 
Logamsport Broadcasting Corp. v. United States, — U.S. 
App. D.C. —, 210 F. 2d 24; American Broadcasting Co. v. 
United States, 110 F. Supp. 374, 383-384, aff’d 347 U.S. 284. 
Policy formulation by means of rules is often more efficient 
than formulation on a case-to-case basis. In determining 
that the limitations on the multiple ownership of broadcast 
stations which the public interest requires could best be 
handled by revising existing regulations rather than re¬ 
turning the entire problem to the uncertainties of case- 
by-case adjudication, the Commission acted on the basis of 


16 While Section 303 (i) of the Communications Act gives the 
Commission authority to “make special regulations applicable to 
radio stations engaged in chain broadcasting,” the Supreme Court’s 
decision in the National Broadcasting Co. case cannot fairly be 
read as limiting the Commission’s power to make binding regula¬ 
tions to subjects expressly mentioned. The Court was at pains to 
point this out, 319 U. S. at 217, and its discussion of Section 303 (i) 
was primarily directed at refuting the argument that the Section 
was restrictive in scope—that it cut down the general rule making 
powers. 


its fourteen years of experience with the problem. 17 Peti¬ 
tioner has made no showing that this was an arbitrary or 
unreasonable judgment. 

i 

n 

The Multiple Ownership Rules Provide Reasonable Standards 

of the Public Interest Which the Commission Will Apply in 

Determining Individual Applications for Broadcast Licenses 

In addition to its challenge to the Commission’s statu¬ 
tory authority to adopt multiple ownership rules (see Point 
I, supra), petitioner attacks the rules as unreasonable in 
several particulars. Before discussing these specific con¬ 
tentions, however, we wish to point out the narrow scope of 
judicial review on the issue of reasonableness. 

The judicial inquiry is at at an end if the regulation is 
found to have a rational relation to the statutory policy 
sought to be achieved. The question is whether the particu¬ 
lar method which the Commission selected to achieve the 
objectives of the Act is one which a reasonable person could 
have chosen. Only if the regulations are unreasonable, arbi¬ 
trary, or capricious, will they be set aside. American Tele¬ 
phone and Telegraph Co. v. United States, 299 TJ.Si 232, 
236-237; Pacific States Box & Basket Co. v. White, 296 U.S. 
176,182; Chicago R.I. & P. By. Co. v. United States, 284 U.S. 
80, 95-96. 

The rules reflect fourteen years of experience with various 
limitations upon the multiple ownership of broadcast sta¬ 
tions. The Commission’s settled policy of imposing such 
limitations has been made known to Congress, but Congress 
has not restricted the Commission’s authority in this field. 18 

17 The Commission's Report and Order thus states (R. 329): “Our 
determination here that the problems presented by the multiple 
ownership of broadcast stations are best resolved by the promulga¬ 
tion of rules of general applicability is made on the basis of the 
knowledge and experience acquired by this Commission over a pe¬ 
riod of more than a decade in the handling of these problems.” 

18 This is true although a fairly comprehensive revision of the 
Communications Act was made in the Communications Act Amend¬ 
ments, 1952, 66 Stat. 711. While Congress has been made aware 
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The Commission's detailed report shows that it fully con¬ 
sidered the various comments that it had received on the 
proposed rules, and reached its judgment in terms of the 
pertinent aspects of the public interest. 

This is a field which is particularly appropriate for the 
exercise of that informed expert judgment which the Com¬ 
mission was created to exercise. That judgment is entitled 
to great weight. National Broadcasting Co. v. United States, 
319 U.S. 190; Federal Communications Commission v. RCA 
Communications, Inc., 346 TJ.S. 86. In these circumstances, 
administrative “legislation" is presumed to be supported 
by facts warranting its adoption, and a litigant seeking to 
establish its invalidity has a heavy burden. Pacific States 
Box and Basket Co. v. White, 296 U.S. 176, 184-186; St. 
Joseph Stock Yards Co. v. United States, 298 U.S. 38, 83 
(Brandeis, J., concurring); Montgomery Ward & Co. v. 
Bowles, 138 F. 2d 669 (Em. Ct. of App. 1943). Petitioner 
has not begun to meet this burden. 

A. The Rules Do Not Purport to Enforce the Antitrust 
Laws. They Do Implement the Commission’s Settled Policy 
of Insuring Diversification of Ownership of Broadcast Sta¬ 
tions. 

Petitioner argues that the rules are designed solely to 
enforce the Commission’s interpretation of the antitrust 
laws (Br. 24-32). This argument misconceives the bases 


of the Commission’s rules on this subject, it has never acted to cir¬ 
cumscribe the Commission’s authority. The rules were the subject 
of criticism by a witness in hearings on S. 814, a bill to amend the 
Communications Act of 1934. (Hearings before Senate Committee 
on Interstate and Foreign Commerce on S. 814, 78th Cong., 1st Sess., 
pp. 716-717.) They were also discussed by the Chairman of the 
Commission in commenting adversely upon a proposal in Section 
19 of S. 1333, 80th Cong., 1st Sess., which would have substituted 
a statutory limitation based upon service to 25% of the popula¬ 
tion. (Hearings before Subcommittee of Senate Committee on In¬ 
terstate and Foreign Commerce on S. 1333, pp. 61-65.) Section 
19 (set forth at p. 9 of the printed hearings) was omitted without 
explanation when the bill was reported out by the Committee. See 
Senate Report No. 1567, 80th Cong., 2d Sess., on S. 1333 and Calen¬ 
dar No. 1634 print of the bill. 
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of the rules. As the Commission’s report points out, the 
rules had a much broader purpose. The basic considera¬ 
tions of policy underlying the rules are succinctly set forth 
in Paragraph 10 of the Report and Order by which they 
were adopted (R. 331-332): 


One of the basic underlying considerations in the en¬ 
actment of the Communications Act was the desire to 
effectuate the policy against the monopolization of 
broadcast facilities and the preservation of our broad¬ 
casting system on a free competitive basis. See Federal 
Communications Commission v. Sanders Brothers 
Radio Station, 309 U.S. 470. This Commission has 
consistently adhered to the principle of “diversifica¬ 
tion” in order to implement the Congressional policy 
against monopoly and in order to preserve competi¬ 
tion. That principle requires a limitation on the num¬ 
ber of broadcast stations which may be licensed to 
any person or to persons under common control. It 
is our view that the operation of broadcast stations 
by a large group of diversified licensees will better 
serve the public interest than the operation of broad¬ 
cast stations by a small and limited group of licensees. 
The vitality of our system of broadcasting depends in 
large part on the introduction into this field of licensees 
who are prepared and qualified to serve the varied 
and divergent needs of the public for radio service. 
Simply stated, the fundamental purpose of this facet 
of the multiple ownership rules is to promote diversi¬ 
fication of ownership in order to maximize diversifica¬ 
tion of program and service viewpoints as well as to 
prevent any undue concentration of economic power 
contrary to the public interest. In this connection, we 
wish to emphasize that by such rules diversification of 
program services is furthered without any governmen¬ 
tal encroachment on what we recognize to be the prime 
responsibility of the broadcast licensee (See Section 326 
of the Communications Act). It is to effect this purpose 
that the foregoing specific limitation on the number of 
stations that may be owned, operated or controlled by 
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any person has been included in the multiple ownership 
rules. 19 (Emphasis added.) 

In its administration of the licensing provisions of the 
Communications Act, the Commission consistently has ap¬ 
plied this policy of diversification in a variety of contexts, 20 
and its adherence to the policy has received judicial ap¬ 
proval. The policy is based upon the view that it is in the 
public interest that the greatest possible number of qualified 
persons should be licensed to operate the nation's broad¬ 
casting facilities. The prevention of an undue concentra¬ 
tion of radio broadcast facilities in the hands of a few 
persons insures that the people of the United States will 
have available a maximum diversification of programming 
and service viewpoints. These basic considerations have 
found expression in several interrelated criteria which have 
long governed the determination of whether license appli¬ 
cations should be granted in the public interest. 

A primary aspect of the problem of preserving diversifi¬ 
cation of control of the avenues of communication to the 
public has been the question of newspaper ownership of 
broadcast facilities. Although the Commission has no con¬ 
cern with newspapers as such, it has recognized that they 
are among the most crucial avenues of communicating to 

19 Such limitations have been in effect for the FM and TV serv¬ 
ices since the multiple ownership rules for those services were 
adopted. The original limit of 3 television stations was subse¬ 
quently raised to 5 in the light of changed conditions. See supra , 
p. 3. 

20 As early as in its Report on Chain Broadcasting (Docket No. 
5060, May 1941), p. 72, in discussing the problem of National Broad¬ 
casting Company’s ownership of two networks, the Commission 
emphasized the importance of avoiding a concentration of power 
in too few hands. It stated, “Our determination that it is not in 
the public interest for a station to enter into a regular affiliation 
contract with a network organization maintaining more than one 
network does not, however, rest merely upon competitive considera¬ 
tions. We are seriously concerned also with the maintenance of 
a free radio system from the point of view of concentration of power 
over licensees and their listeners.” Mention was also made in the 
Report of the general problem of multiple ownership, although the 
investigation had dealt primarily with network operations. (Report 
on Chain Broadcasting, pp. 2, 99.) 
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the public and, while dissimilar to radio in many respects, 
also perform similar functions of imparting news and opin¬ 
ion. Therefore, while the Commission has never deemed 
it necessary or desirable to bar newspapers as a class from 
radio station ownership, 21 it has consistently favored appli¬ 
cants without newspaper connections in selecting among 
competing applicants for a license. For it has recognized 
that as against operation of stations by non-newspaper 
applicants, the licensing of newspaper interests results 
in less competition in the communications field and provides 
less diversification of the media for dissemination of news 
and information in the area concerned. 


This policy has been directly sustained upon review. 
Plains Radio Broadcasting Co. v. Federal Communications 
Commission , 85 U. S. App. D.C. 48, 52, 175 F. 2d 359, 363; 
Scripps-Howard Radio, Inc. v. Federal Communications 
Commission, 89 U. S. App. D.C. 13,189 F. 2d 677, cert, den., 
342 U. S. 830. This Court, in sustaining the Commission’s 
consideration of newspaper ownership as a relevant factor 
in selecting an applicant in the Scripps-Howard case, supra, 
expressed the governing rationale as follows (89 U.S. App. 
D.C. at 19): 


In Associated Press v. United States, 1945, 326 U. S. 1, 
20, 65 S. Ct. 1416, 1424, 89 L. Ed. 2013, the Supreme 
Court, in answering the contention that the application 
of the Sherman Act, 15 U.S.C.A. §§ 1-7, 15 note, to the 
Associated Press might interfere with the freedom 
of the press protected by the First Amendment, said 
that the Amendment rests on the assumption that “the 


21 This Court stated in Stahlman v. Federal Communications 
Commission, 75 U. S. App. D. C. 176, 126 F. 2d 124, where a Com¬ 
mission subpoena in the newspaper investigation was upheld,; that 
while the Commission could consider in the licensing process the 
effect upon the public interest of joint ownership of newspapers and 
radio stations, it could not bar newspapers as a class. The Court 
stated (75 U. S. App. D. C. 180,126 F. 2d 128), “* * * it was never¬ 
theless within the administrative powers of the Commission to 
initiate the proposed investigation for the purpose of ascertaining 
the facts for its guidance in making reasonable and proper public 
rules, for application to existing stations, and in the consideration 
of future requests.” 
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widest possible dissemination of information from 
diverse and antagonistic sources” is essential to the 
public welfare. While uttered in a different context, 
this thought is the key to the present question. In¬ 
herent in the thought is the realization that news com¬ 
municated to the public is subject to selection and, 
through selection, to editing, and that in addition there 
may be diversity in method, manner and emphasis of 
presentation. Such variations may arise from numerous 
causes. In considering the public interest the Com¬ 
mission is well within the law when, in choosing between 
two applications, it attaches significance to the fact 
that one, in contrast with the other, is dissociated from 
existing media of mass communication in the area 
affected. See Stahlman v. Federal Communications 
Commission, 1942, 75 U. S. App. D. C. 176, 126 F. 2d 
124, and Plains Radio Broadcasting Co. v. Federal 
Communications Commission, 1949, 85 U. S. App. D. C. 
48, 52, 175 F. 2d 359, 363. This is not to say a permit 
should be withheld from an applicant because it is 
otherwise engaged in the dissemination of news. Stahl¬ 
man v. Federal Communications Commission, supra. 
But where one applicant is free of association with 
existing media of communication, and the other is not, 
the Commission, in the interest of competition and 
consequent diversity, which as we have seen is a part 
of the public interest, may let its judgment be influenced 
favorably toward the applicant whose situation prom¬ 
ises to promote diversity. 22 

In comparative hearings between qualified applicants, 

22 Newspapers, although similar to radio in coverage and scope, 
are a distinct and separate medium of expression. While it may well 
be that the Commission could not legally bar all newspaper owner¬ 
ship of radio stations merely upon the basis of the business en¬ 
gaged in by the applicant (a question never directly presented for 
decision), this prohibition bears no relation to the reasonableness 
of limiting the number of outlets which may be licensed to any one 
person in a single medium subject to regulation in the public in¬ 
terest. 
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the Commission has also followed the consistent practice 
of considering whether an applicant already has other radio 
interests, even though such interests were permitted by 
the multiple ownership rules. See Bamberger Broadcast¬ 
ing Service, Inc., 11 F.C.C. 211, 222 (1946); Albert S. and 
Robert A. Drohlich, 11 F.C.C. 700, 705 (1946); Associated 
Broadcasters, Inc., 12 F.C.C. 688, 699-700; Southern Tier 
Radio Service, 11 F.C.C. 171, 182-3 (1946); Aladdin Radio 
and Television, Inc., 9 Pike & Fischer, R.R. 1,40. In the Bam¬ 
berger Broadcasting Service Case, supra, involving grants 
of applications for television permits, the Commission stated 
(11 F.C.C. at 222): 

The remaining applicants fall into two groups. In the 
first group is Bamberger Broadcasting Service and 
Capital Broadcasting Co.—which are not the licensees 
of any commercial television stations—and in the sec¬ 
ond group are National Broadcasting Co., and Allen 
B. DuMont Laboratories, Inc., each of which is the 
licensee of one commercial television station. The 
Commission is of the opinion that where there is a 
choice between two applicants, one of whom has a tele¬ 
vision station and another which does not, public in¬ 
terest is better served by granting a license to the 
newcomer other factors being substantially equal rather 
than to the person already having a television station. 
Under this policy, it is possible for the maximum num- 
bei -.-'f qualified people to participate in television and 
not have it restricted to a few large interests. 

The policy of diversification has found further expression 
in the provisions (forming a part of the multiple owner¬ 
ship rules, but not challenged here) prohibiting the licens¬ 
ing of two stations in the same service (AM, FM or TV) 
to one person, where the stations serve substantially the 
same area. Since 1940, the Commission’s rules have con¬ 
sistently prevented the development of duopoly situations. 
The first provision of this type was adopted (App. 29; 5 
F.R. 2384) as part of the then Section 3.228, which pertained 
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to FM stations and which also contained the first limitation 
on maximum holdings. Subsequently, similar provisions 
were adopted for the television service (App. 29; 6 F.R. 
2284) and the AM service (8 F.R. 16065). Although 
licenses have been issued where there was some over¬ 
lap of the service areas of stations licensed to the same 
party, no individual has been given two stations in the 
same service in the same community. Moreover, the Com¬ 
mission has always considered any degree of overlap an 
adverse factor in choosing among competing applicants. 
See Meadville Tribime Broadcasting Co., 11 F.C.C. 666, 
670 (1946); Zinn and Golliday et al., 11 F.C.C. 419, 425 
(1947); Norman Broadcasting Co., 5 Pike & Fischer, R.R. 
120, 142 (1949); Central Broadcasting Co., 11 F.C.C. 1310, 
1317 (1947), aff’d on this ground, Plains Radio Broadcast¬ 
ing Co. v. Federal Communications Commission, 85 U. S. 
App. D.C. 48, 175 F. 2d 359. 

The Commission’s application of the policy of diversi¬ 
fication in setting upper limits to the total number of sta¬ 
tions which may be licensed to any one person is a con- 
commitant of its application in the respects above men¬ 
tioned. This policy has been in force since 1940 with re¬ 
spect to FM stations and 1941 with respect to television 
stations. It has now also been applied to AM stations in 
the present amendment of the rules. 23 The rules, which 
petitioner challenges as an incorrect application of the 
antitrust laws, are therefore founded in established Com¬ 
mission policy which reflects its own tested view of the pub¬ 
lic interest. 


23 In Sherwood B. Brunton, 11 F.C.C. 407, decided in 1946 before 
the adoption of the present rule pertaining to AM stations, the Com¬ 
mission refused consent to a transfer of an additional AM station 
to Columbia Broadcasting System, Inc. on the ground that its own¬ 
ership of seven stations, and minority or indirect interest in two 
additional stations, already represented such a concentration of 
control of AM facilities that it should not be extended. Upon 
adoption of the present rule limiting any type of interest to seven 
AM stations, Columbia Broadcasting System was ordered to show 
cause why it should not divest itself of so much of its holdings as 
may be necessary to bring it into compliance with the rule. 
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B. The Rules Properly Implement the Congressional Policy 
Against Monopoly Reflected in the Communications 
Act. 


The multiple ownership rules are thus in no sense in¬ 
tended to be, as petitioner suggests (Br. 24-32), a direct 
application of the antitrust laws. Nor do they purport to 
decide that ownership of more than the specified number 
of stations constitutes a violation of those laws. The rules 
merely apply the Commission’s expert judgment that, in 
view of the anti-monopoly policy which the Communica¬ 
tions Act reflects, it would not be in the public interest to 
license more than a certain number of stations to one per¬ 
son. 


In essence, these rules represent, as the Supreme Court 
said of the chain broadcasting regulations in the National 
Broadcasting Co. case, supra , 319 U. S. at 218, “a particu¬ 
larization of the Commission’s conception of the ‘public 
interest’ sought to be safeguarded by Congress in enacting 
the Communications Act of 1934.” The Commission may, 
in its formulation of the public interest standard to be 
applied in licensing broadcasting stations, further the pres¬ 
ervation of competition and prevention of monopoly. And 
it can prohibit license grants which would thwart that pol¬ 
icy, even though no actual violation of the antitrust laws 
would result from the grants. 

By Section 313 of the Communications Act, Congress ex¬ 
plicitly made the antitrust laws applicable to persons en¬ 
gaged in radio communications, and authorized the courts 
to revoke the license of any person found guilty of violating 
the antitrust laws. In Section 311, it directed the Commis¬ 
sion to refuse a station license to any person whose license 
has been revoked by a court under Section 313. 24 By Section 


24 Petitioner’s argument that the 1952 amendment to Section 311 
limited the Commission’s powers under the anti-monopoly provi¬ 
sions (Br. 21-22), is not pertinent here. That amendment obviously 
related to a different problem—an alleged double jeopardy where 
a Court had found an antitrust violation without revoking a li¬ 
cense and the Commission appeared to be directed by the Section 






314, it forbade persons engaged in radio communications 
from engaging in communication by wire, or vice versa, if 
the effect thereof will be substantially to lessen competition 
or to restrain commerce. These provisions 23 leave no doubt 
that Congress intended to adopt the policy of free competi¬ 
tion for the radio broadcasting industry. As the Supreme 
Court recognized in Federal Communications Commission 
v. Pottsville Broadcasting Co., 309 U. S. 134, 137: 

Congress moved under the spur of a widespread fear 

as it previously read to institute a second antitrust proceeding of 
its own. 

Section 311 previously authorized the Commission to refuse a li¬ 
cense to any person found guilty by a federal court of having 
violated the antitrust laws with respect to radio communications. 
48 Stat. 1086. This provision was deleted by the Communica¬ 
tions Act Amendments, 1952, 66 Stat. 711, 716. Senate Report 
No. 44, 82d Cong., 1st Sess., p. 9 says of this charge that its 
purpose is to prevent the Commission from instituting its own 
antitrust proceeding, but that “The committee desires to emphasize 
that the Commission’s existing authority under law to examine 
into the character of a licensee or permittee in granting a license 
or a renewal is in no way impaired or modified by the change here 
recommended in Section 311. The Commission’s authority to de¬ 
termine whether or not the public interest, convenience, or neces¬ 
sity will be served by the granting of a license remains paramount 
and if it finds that the conviction of a licensee under the antitrust 
laws or under Section 313 has materially affected the character or 
standing of such licensee so as to warrant refusal of a renewal, 
or grant of license, it may so proceed. Thus, the Commission’s 
power to protect against monopoly control of radio licenses re¬ 
mains unaffected by the changes herein recommended; it is merely 
estopped from initiating and proceeding with an antitrust case of 
its own.” 

The Conference Report on the bill (S. 658), House Report No. 
2426, 82d Cong., 2d Sess., p. 19, agrees with this statement in 
the Senate Report: “The Commission’s existing authority under 
law to examine into the character of a licensee or permittee in 
granting a license or a renewal is in no way impaired or modified 
by the change here recommended in Section 311 * * 

This amendment of Section 311 has no bearing upon the Com¬ 
mission’s authority to promulgate rules which derive direction from 
the national policy expressed in the antitrust laws. 

25 These Sections are set forth in the Appendix to petitioner’s 
brief. 
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that in the absence of government control the public 
interest might be subordinated to monopolistic domina¬ 
tion in the broadcasting field. To avoid this Congress 
provided for a system of permits and licenses * * *. 25a 


The authority of the Commission to provide for the fullest 
use of radio in the public interest through a licensing 
policy reflecting the basic concept of competition is well 
established. National Broadcasting Co. v. United States, 
319 U. S. 190; Mansfield Journal Co. v. Federal Communica¬ 
tions Commission, 86 U. S. App. D. C. 102,180 F. 2d 28. The 
chain broadcasting regulations sustained in the NBC case 
were designed to abrogate network practices found to fetter 
the freedom of competition which Congress sought to main¬ 
tain. For, as the Supreme Court pointed out (319 U. S. at 
223-224), the Commission’s Report on Chain Broadcasting 
had specifically stated that the basis of the rules was not a 
finding that the proscribed practices violated the antitrust 
laws, but that they prevented the maximum utilization of 
radio facilities in the public interest. 

The reasoning of the National Broadcasting Co. case was 
again applied by this Court in Mansfield Journal Co. v. Fed¬ 
eral Communications Commission, supra, where the Com¬ 
mission had found that a radio station applicant had en¬ 
gaged in monopolistic practices in its newspaper business. 
The Court held that the applicant’s competitive practices 


were a relevant consideration for the Commission to con¬ 


sider in determining not to grant it a license. The Court 
stated: 


Appellant argues that this amounts to enforcement of 
the antitrust laws. But whether appellant has been 
guilty of a violation of these laws is not here in issue. 
The fact that a policy against monopoly has been made 
the subject of criminal sanction by Congress as to cer¬ 
tain activities does not preclude an administrative 


25a Again, in Federal Communications Commission v. Sanders 
Brothers Radio Station, 309 U. S. 470, 474, it was said, “Thus the 
Act recognizes that the field of broadcasting is one of free competi¬ 
tion.” ! 
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agency charged with furthering the public interest from 
holding the general policy of Congress to be applicable 
to questions arising in the proper discharge of its 
duties. Whether Mansfield’s activities do or do not 
amount to a positive violation of law, and neither this 
court nor the Federal Communications Commission is 
determining that question, they still may impair Mans¬ 
field’s ability to serve the public. * • • (86 U. S. 
App. D. C. at 107,180 F. 2d at 33.) 

Petitioner argues (Br. 40-41) that these cases are dis¬ 
tinguishable because they deal with particular anti-competi¬ 
tive practices, whereas the multiple ownership rules relate 
to concentration of control. But the significance of the NBC 
and Mansfield Journal cases lies not in the particular prac¬ 
tices involved, but in their recognition that the Act’s policy 
in favor of competition authorizes the Commission to con¬ 
sider, as one of the touchstones of public interest, the effect 
which the grant to a particular applicant will have upon 
competition. And, as we have shown in Point I, swpra, the 
Commission may adopt rules enunciating how it will carry 
out that policy in licensing proceedings. 26 

Petitioner’s contention (Br. 7-8,12-23) that the provisions 
of the Communications Act cited by the Commission in its 
Report as authority for the rules do not support the rules, 
further reflects its misconception that the Commission was 
purporting to enforce the antitrust laws. The Report and 
Order leaves no room for any reasonable doubt that the rule 
making authority conferred in Sections 4(i) and 303(r) was 
being exercised to implement the policy of diversification, 
which is not, and need not be, specifically itemized in the Act 
as a subject of rule making. American Trucking Ass’ns. v. 


26 See also Federal Communications Commission v. RCA Com¬ 
munications, Inc., 346 U. S. 86, sustaining the Commission’s au¬ 
thority to consider competition in the authorization of international 
radiotelegraph circuits, but reversing the grants because the Com¬ 
mission did not exercise its independent judgment as to the pub¬ 
lic interest. The multiple ownership rules are clearly not open 
to attack on that ground. 
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United States, 344 U. S. 298. It was also exercised to imple¬ 
ment the anti-monopoly policy enunciated in Sections 311, 
313 and 314 of the Act. In view of the decisions referred 
to in the Report and Order (R. 328-329) sustaining the 
Commission’s authority to enunciate licensing standards 
through rule making, the Report adequately sets forth the 
statutory and judicial authority under which the Commis¬ 
sion acted. 

C. The Rules Are Not Unreasonable In Other Respects 
(1) The treatment of minority interests. 

The rules provide that, in determining how many “inter¬ 
ests” an applicant has, holdings of less than 1% of the stock 
of a corporation with more than 50 stockholders may be 
disregarded. Petitioner, treating this provision as equiva¬ 
lent to a Commission finding that a one percent interest 
constitutes control, argues (Br. 48-49) that such determina¬ 
tion is arbitrary. 

But petitioner misconceives the basis of the one percent 
rule. While the multiple ownership rules are directed 
against “concentration of control”, the specific prohibition 
is against the holding of any “interest” in more than the 
stated number of stations. However, the Commission recog¬ 
nized that in the case of large corporations, interests of less 
than one percent tend to be de minimis, and accordingly it 
provided that such interests may be disregarded. It did not 
equate interests of one percent or more with control, j 

The Notice of Proposed Rule Making had proposed 
equating two non-controlling interests with one controlling 
interest, and had contained tables showing the proposed 
maximum holdings of each type of interest for each of the 
three services. Upon re-examination, the Commission con¬ 
cluded that realities required that no distinction be made 
between controlling and non-controlling interests. The 
Report states the reasons for this determination (R. 333): 

While the holder of a small interest in many instances 
may have slight influence on the operation of the station 
in question, it is also true such a person can exert a 
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considerable influence—to an extent clearly within the 
objectives and purview of the described diversification 
policy. Several factors should be noted here: (1) there 
may not be a correlation between the size of the minority 
holding and the extent of the influence wielded; (2) it 
is impossible to determine on the face of the application 
what the influence of the multiple owner will be; indeed, 
it may be difficult or incapable of definite ascertainment 
even in a subsequent hearing; and (3) in the case of the 
holder who has interested himself in numerous stations, 
there is a good probability that because he is so actively 
engaged in the broadcast field, his influence will tend to 
be a positive or substantial one. For these reasons, 
we are of the opinion that to permit parties to acquire 
interests of any nature in more than the specified maxi¬ 
mum numbers of stations set out within would tend to 
defeat the diversification policy. We have accordingly 
revised the multiple ownership rules so as to preclude 
such holdings. 

The rules are thus designed to limit not merely control of 
more than the permissible numbers of broadcast stations, 
but also the intangible influences which may be exerted by 
stockholders who do not own a controlling interest. The 
delicate and important role which radio plays in disseminat¬ 
ing news and presenting public issues (see Report on Edi¬ 
torializing by Licensees, Vol. I, Part 3 Pike & Fischer, R.R. 
91: 201), requires that non-controlling interests also be 
regulated, in order to carry out the governing purpose of the 
rules to insure diversification of program and service view¬ 
points. 27 


27 In any event petitioner, as the sole owner (either directly 
or through wholly owned subsidiaries) of seventeen stations, has 
no real interest in the provisions relating to less-than-controlling 
interests. It therefore lacks capacity to challenge the legality of 
considering less-than-controlling interests. Petitioner must show 
injury to it from every provision of the rules which it attacks. 
Heald v. District of Columbia, 259 U. S. 114; Queensboro Farm 
Products v. Wickard, 137 F. 2d 969, at 977 (C.A. 2, 1943). 

The extreme illustration presented in petitioner’s brief (p. 48) 
of someone with an interest in another station or stations acquir- 
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(2) The Specific Numerical Limitations 

The Report discusses and explains the specific numerical 
limitations adopted for each class of service (R. 336-337). 
With respect to television, the existing limitation of five 
stations was retained, the Commission finding that it had 
proven practicable and desirable. The suggestion that the 
television limitation be equated with the AM limitation, on 
the ground that television operations need financial sup¬ 
port from AM operations, was rejected, on the ground that 
the period when television operations were largely sup-, 
ported by AM profits has generally passed. Furthermore, 
the Commission noted that although television’s potential 
growth is great, there is still a present disparity between 
the number of existing AM and television stations. 28 


With respect to FM broadcast stations, the limitation of 
six proposed in the Notice of Proposed Rule Making was 
increased to seven, so that the same limitation would be 
applicable to both aural services (R. 336). This was found 
desirable because the great majority of FM stations are 
owned by AM licensees and, for the most part, duplicate 
AM programming. 


The limitation on multiple ownership of AM stations was 
a new provision, although it had of course been presaged 
by the prior experience with the other rules and particu¬ 
larly by the decision in Sherwood B. Brunton, 11 F*C.C. 
407, supra, p. 18. The limitation of AM holdings at seven 
was found (R. 337) to be consistent with the historical de¬ 
velopment of the medium, since its tremendous expansion 


ing more than 1% of petitioner’s stock and thereby placing peti¬ 
tioner’s licenses in jeopardy, is not shown to have any basis in 
fact. Petitioner of course could seek relief from the Commission 
from any such hardship situation. It is easy to conjure up 
hypothetical cases which cast doubt upon the reasonableness of 
any statute or rule of general application. But the validity of a 
rule or statute is not to be determined upon the basis of possible 
applications not at issue in the controversy before the Court. See 
United States v. Sullivan, 332 U. S. 689; Hebe Co. v. Shaw, 248 
U. S. 297; Lemieux v. Young, Trustee, 211 U. S. 489. 

28 There are 573 television stations and 2697 AM station^ au¬ 
thorized, as of June 30, 1954. 
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had taken place almost entirely within the framework of 
that limitation. It would also permit setting a limit in an 
established service without undue hardship or disruption. 29 

In short, the Commission fully set forth its reasons for 
adopting the particular numerical limitations, and these 
limitations are neither arbitrary nor unreasonable. 

CONCLUSION 

The Commission’s multiple ownership rules are not an 
innovation. They are the product of informed experience. 
They are one expression of the Commission’s longtime 
policy of preventing undue concentration in the licensing 
of radio and television broadcast stations. This policy has 
found expression in the chain broadcasting regulations, 30 
the numerous decisions in individual cases relating to both 
multiple ownership of broadcast facilities and common 
ownership of newspapers and radio stations, and in the por¬ 
tions of the multiple ownership rules prohibiting owner¬ 
ship of two stations of the same type in the same area. 

The rules are the product not only of informed, but also 
of proven, experience. While limiting applicants to a 
single station might have carried out more fully the ideal 
of maximum diversification and encouragement of wide¬ 
spread entry into the field, it might also have impeded the 
fullest utilization of radio frequencies. For there might not 
have been enough qualified persons to develop an adequate 


29 A few parties hold interests in more than seven AM stations. 
Orders have been issued to them to show cause why they should 
not divest themselves of the excess holdings. Each of these cases 
will be determined on the particular facts involved. 

30 Section 3.107 of the rules provides: “No license shall be issued 
to a standard broadcast station affiliated with a network organiza¬ 
tion which maintains more than one network; provided, that this 
regulation shall not be applicable if such networks are not operated 
simultaneously, or if there is no substantial overlap in the ter¬ 
ritory served by the group of stations comprising each such net¬ 
work.” It was suspended indefinitely in a Supplemental Report 
of October 11, 1941, and its validity was not ruled upon by the 
Supreme Court. See National Broadcasting Co. v. United States, 
319 U. S. 190, 208. It was reinstated in 1944, 8 F. R. 14166. Na¬ 
tional Broadcasting Company, Inc., which had operated two net¬ 
works, voluntarily disposed of one. 
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nationwide system of broadcasting if each were limited to 
one station. Therefore, although the rules provide that 
even two stations will not be authorized where an undue 
concentration of control would result, they do permit the 
acquisition of multiple holdings upon a case-to-case basis 
up to the maximum. Petitioner has pointed to no situation 
where the restrictions contained in the rules have resulted 
in a waste of frequencies through nonuse. Petitioner ’s own 
application for Channel 10 in Miami, Florida, which was 
dismissed by the Commission because it already owned five 
television stations, was not the only application for that 
channel. See Storer Broadcasting Company, 9 Pike & 
Fischer, R. R. 1363. 

Radio and television in the United States, based upon a 
system of private ownership and competition, have had a 
spectacular and healthy growth. They have become open 
avenues of communicating news and differing viewpoints 
to the public. The Commission’s refusal to permit owner¬ 
ship to become toe concentrated has been a real factor in 
maintaining that healthy condition. 

Although its Committee on Chain Broadcasting reported 
to the Commission in 1940 during the chain broadcasting 
investigation that “The record evidences a definite trend 
toward concentration of ownership of radio stations,” 81 no 
pattern of concentration has developed. Out of a total of 
about 2500 AM stations, approximately 271 were in the 
hands of persons having multiple interests in 1953. 32 Out 
of about 570 authorized television stations, about 134 are 


31 See p. 99, Report on Chain Broadcasting, May 1941, Docket 
No. 5060. j 


32 Including minority interests, the picture, taken from the Com 
mission’s public records, is as follows: 

Number of Group Owners Interest In 
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16 
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2 
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in the hands of multiple owners. The multiple ownership 
rules have served the salutary purpose of preventing any 
further trend toward concentration of broadcast licenses in 
a few hands. 

The rules permit one person to receive licenses for a 
total of nineteen broadcast stations. As a practical matter, 
therefore, in terms of the use of interstate broadcast chan¬ 
nels and control of important media of mass communica¬ 
tions, the limitation in each service—AM, FM, TV— 
cannot be considered separately. The limitation upon 
utilizing the scarce channels of interstate communication 
by radio is not merely seven AM stations, or seven FM sta¬ 
tions, or five television stations. It is nineteen stations. 
Petitioner now has seventeen stations. The Commission, 
charged with insuring the fullest use of radio in the public 
interest, has said that two more are enough. This limita¬ 
tion is clearly an appropriate means to a permissible end 
and, being so, should not be set aside. American Trucking 
Ass’ns. v. United States, 344 U.S. 298; Pacific States Box 
& Basket Co. v. White, 296 U.S. 176. Mere appetite un¬ 
related to the public interest should not be permitted to 
attain the status of a right. 

For the foregoing reasons, the order of the Federal 
Communications Commission should be affirmed. 
Respectfully submitted, 

Stanley N. Barnes, 

Assistant Attorney General, 
Daniel M. Friedman, 

Special Assistant to the Attorney General, 

United States of America, 
Warren E. Baker, 

General Counsel, 

J. Smith Henley, 

Assistant General Counsel, 
Daniel R. Ohlbaum, 

Counsel, 

Federal Communications Commission. 
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APPENDIX 

Former Rules and Regulations of the Commission ; 

Section 3.228, 5 F.R. 2384— 

Multiple ownership. (a) No person (including all 
persons under common control) 6 shall, directly or indi¬ 
rectly, own, operate, or control more than one high fre¬ 
quency broadcast station that would serve substantially 
the same service area as another high frequency broad¬ 
cast station owned, operated, or controlled by such per¬ 
son. 

(b) No person (including all persons under common 
control) shall, directly or indirectly, own, operate or 
control more than one high frequency broadcast sta¬ 
tion, except upon a showing (1) that such ownership, 
operation, or control would foster competition among 
high frequency broadcast stations or provide a high 
frequency broadcasting service distinct and separate 
from existing services, and (2) that such ownership, 
operation, or control would not result in the concentra¬ 
tion of control of high frequency broadcasting facilities 
in a manner inconsistent with public interest, conven¬ 
ience, or necessity: Provided, however, That the Com¬ 
mission will consider the ownership, operation, or con¬ 
trol of more than six high frequency broadcast stations 
to constitute the concentration of control of high fre¬ 
quency broadcasting facilities in a manner inconsistent 
with public interest, convenience, or necessity. 

Section 4.226, 6 F.R. 2284— 

No person (including all persons under common con¬ 
trol) shall, directly or indirectly, own, operate, or con¬ 
trol 2 more than one television broadcast station, except 

6 The word “control” as used herein is not limited to majority 
stock ownership but includes actual working control in what¬ 
ever manner exercised. 

2 The word “control”, as used herein, is not limited to majority 
stock ownership, but includes actual working control in what¬ 
ever manner exercised. 
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upon a showing (a) that such ownership, operation, or 
control would foster competition - among television 
broadcast stations or provide a television broadcast 
service distinct and separate from existing services, 
and (b) that such ownership, operation or control 
would not result in the concentration of control of tele¬ 
vision broadcasting facilities in a manner inconsistent 
with public interest, convenience, or necessity: Pro¬ 
vided, however, That no person (including all persons 
under common control), shall directly or indirectly, 
own, operate, or control more than one television broad¬ 
cast station that would serve substantially the same 
service area: And provided, further, That the Commis¬ 
sion will regard the ownership, operation, or control 
of more than three television broadcast stations as con¬ 
stituting a concentration of control of television broad¬ 
casting facilities in a manner inconsistent with public 
interest, convenience, or necessity. 
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In the 


Uniteii States fflnurt nf Appeals 

For the District of Columbia Circuit 


Storer Broadcasting Co., I 

Petitioner, I 

\ No. 12,065 

United States of America and the ( 

Federal Communications Commission, 1 I 

Respondents. I 


Petition to Review an Order of the Federal 
Communications Commission 


REPLY BRIEF FOR PETITIONER 

In petitioner’s original brief (PB 27), it was pointed 
out that the Commission’s numerical proscription rules 
were promulgated by a Report and Order (herein called 
the Order) which explicitly stated that they “are designed 
to implement the Congressional policy against monopoly.” 
Petitioner argued, among other things, that such rules 
are not a proper implementation of that Congressional pol¬ 
icy and are therefore invalid. (PB 16-23, 27-35) 

The respondents’ answering brief (RB) does not meet 
that argument. It attempts to avoid it by asserting that 
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the rules are not directed primarily against monopoly, but 
that 


“They are, instead, a reasonable implementation of 
established Commission policy in favor of diversi¬ 
fication of ownership of broadcasting stations/’ 
(RB 5) 

Because of the apparent difference between the parties 
in their conceptions of the basis and purpose of the rules, 
it seems desirable briefly to restate here the position of peti¬ 
tioner in order that the respective contentions of the parties 
may be related specifically to that position. 


L 

THE NUMERICAL PROSCRIPTION RULES ARE INVALID 
BECAUSE NOT IN ACCORDANCE WITH LAW, AND BE¬ 
CAUSE THEY ARE ARBITRARY AND CAPRICIOUS. 

The Order of the Commission states that the purpose 
of the rules is “to implement and enforce the [Communica¬ 
tions] Act” and refers exclusively to Sections 311, 313 and 
314 of the Act as the sections which the rules are intended 
to implement. (R. 328, 337) Those sections relate solely to 
the applicability of the antitrust laws to broadcasting. The 
Order unequivocally states that the rules were promulgated 

“to implement the Congressional policy against mo¬ 
nopoly enunciated specifically in Sections 311 and 
313 of the Communications Act.” (R. 329) 

There can be no doubt, therefore, that at the time of the 
adoption of the rules the Commission intended them as an 
implementation of the antitrust laws and that their purpose 
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was to “safeguard the public against monopoly”.* Ap¬ 
parently recognizing that the rules cannot be sustained on 
that basis, the Commission now argues (RB 12-18) that 
its action may nevertheless be sustained as an implementa¬ 
tion of its policy—stated in its brief to be a policy different 

i 

from the Congressional policy against monopoly—to pro¬ 
mote diversification of ownership to ensure “a maximum 
diversification of programming and service viewpoints.”** 
An administrative order cannot be upheld unless the 
grounds upon which the agency acted in exercising its 
powers were those upon which its action can be sustained. 
Securities and Exchange Comni’n v. Chenery Corp., 318 
U. S. 80. Although the Commission may not justify its 
action on a ground different from the ground upon which 
such action was taken, we shall nevertheless show that it 
cannot be sustained on either ground. 

A. The Numerical Proscription Rules Cannot be Sustained as 
an Implementation of Congressional Antimonopoly Policy. 

The Congress has never enacted any antimonopoly legis¬ 
lation applicable to broadcasting which differs in any respect 

_ ! 

♦The Commission has heretofore consistently related its multiple 
ownership rules solely to problems of monopoly and competition. 
When it adopted its first numerical limitation on TV station owner¬ 
ship in 1940, it stated: 

“Monopoly must be avoided. Free competition is to be 
promoted and preserved.” FCC Report and Order (Docket 
5S06) 28-9, May 28, 1940. 

Similarly, the Commission described its original FM multiple owner¬ 
ship rules as intended “to safeguard the public against monopoly.” 
FCC Mimeo. 41739, June 22, 1940. 

♦♦In its Order, the Commission considered its “diversification 
principle” to be but an implementation of the antitrust laws; it stated 
that it had 

“. . . adhered to the principle of ‘diversification’ in order to 
implement the Congressional policy against monopoly and in 
order to preserve competition.” (R. 331) 
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from the law applicable to other business. Section 313 of the 
Communications Act, which the Commission has said the 
rules are intended to implement, merely declares applicable 
to radio communications all 

“laws of the United States relating to unlawful re¬ 
straints and monopolies and to combinations, con¬ 
tracts, or agreements in restraint of trade.” 

The test of the validity of the rules, expressed as an 
attempt to implement the antitrust laws, is, therefore, 
whether the rules properly interpret those laws. 

It may be conceded that the Commission has power to 
apply Section 313 by refusing licenses where the grant 
would result in a violation of any of the laws embraced by 
that Section and, indeed, to take into account, in determining 
whether public interest requires the granting or withhold¬ 
ing of a license in any given situation, competitive practices 
falling short of a positive violation of the antitrust laws. 
Mansfield Journal Co. v. Federal Communications Comm’n, 
86 U. S. App. D. C. 102, 180 F. 2d 28. But, as the Supreme 
Court held in Federal Communications Comm’n v. American 
Broadcasting Co., 347 U.S. 284, 290, the Commission’s 
power to adopt general rules purporting to apply specific 
Federal laws is limited by the scope of those laws. 

Viewed as a purported implementation of the antitrust 
laws, the numerical proscription rules constitute a deter¬ 
mination by the Commission that the acquisition by any 
one person of an interest in more than the specified number 
of broadcast stations has an economic effect contrary to the 
policy of the antitrust laws, without regard to the facts 
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concerning the actual or potential effect of such acquisition 
upon competition.* j 

But that determination is squarely in conflict with the 
express provisions of the antitrust laws requiring analysis 
of economic consequences. The scope and extent of the 
policy underlying the antitrust laws is a legal question; pecu¬ 
liarly within the province of the courts [ Federal Communi¬ 
cations Comm’n v. RCA Communications, Inc., 346 U. S. 
86], which have consistently held that questions of actual 
or potential antitrust law violation must be decided on the 
basis of all relevant facts with respect to competition. 
United States v. Columbia Steel Co., 334 U. S. 495, 528-29, 
531. 

Basic to a determination of the effect on competition of 
any proposed acquisition are such factors as the purpose of 
such acquisition, the existence, number, activity and strength 
of competitors in the market affected by the acquisition; the 
size and location of the acquiring interest and the size and 
location of the interest proposed to be acquired. United 
States v. Columbia Steel Co., supra, at 527-28; Trans- 
america Corp. v. Board of Governors of the Federal Re¬ 
serve System, 206 F. 2d 163, 169-70. The numerical pro¬ 
scription rules preclude consideration of any of those 
factors. 

Those factors, important from the antitrust standpoint 

in all fields of activity, require special consideration in the 

■ 

*The Commission must, of course, consider the special nature of 
the industry in determining what activities or acquisitions may sub¬ 
stantially lessen competition f Federal Communications Comm’n v. 
RCA Communications, Inc., 346 U. S. 86, 98], but it cannot rewrite 
the antitrust laws and hold that an acquisition having no effect or 
an insubstantial effect upon competition may substantially lessen 
competition. 
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field of radio and television broadcasting. Radio and tele¬ 
vision stations differ substantially in such important respects 
as their geographical location, power, frequency, population 
served, hours of operation, pattern of coverage, protection 
from interference by other stations and other like factors. 
Radio Voice of Springfield, Inc., 3 Pike & Fischer R. R. 
2010, 2014. In its rules, the Commission explicitly recog¬ 
nizes that those factors must be considered whenever an 
applicant has less than the specified number of stations of 
any class. Its only excuse for refusing to consider them 
after an applicant reaches the limit is that such a course 
would be “unsatisfactory or unworkable.” (R. 333) 

To preclude by an absolute numerical limit consideration 
of all those variable factors, conceded by the Commission 
to be relevant [R. 333; Sherwood B. Brunt on, 11 F. C. C. 
407, 413], departs from long-established antitrust principles 
and creates an arbitrary and obviously false presumption 
that a 100-watt daytime-only station in North Dakota is to 
be equated with a 50-kilowatt clear channel station in New 
York. 

Apart from such considerations, inquiry into the facts 
would be necessary even on the Commission’s theory that 
for purposes of the antitrust laws all stations should be re¬ 
garded as equal. There are approximately 2,700 authorized 
AM stations (RB 25 fn.) ; there are at least 3,000 possible 
FM stations, of which only 600 are authorized;* and the 
Commission’s present allocation plan contemplates 1,850 
commercial TV stations.** A single AM station thus rep- 

♦See FCC Mimeo. 82387, p. 81, May 25, 1945; Federal Com¬ 
munications Commission, 19th Annual Report fiscal year 1953, p. 111. 

♦♦Hearings before Communications Subcommittee of Senate Com¬ 
mittee on Interstate and Foreign Commerce on the status of UHF 
and on S. 3095, 83rd Cong., 2d Sess. 142 (1954). 
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resents less than .00037 of the total, an FM station but 
.00033 of the possible FM stations and a TV station only 
.00054 of the number provided by existing allocations.: 

The Commission’s rules foreclose consideration of 
whether the increase in ownership from .00259 to .00296 of 
AM stations, from .00231 to .00264 of FM stations or from 
.00270 to .00324 of TV stations would, under the facts of 
a particular case, result in conflict with the policy of the anti¬ 
trust laws. That determination obviously cannot be made 
in vacuo; it clearly involves thorough study, which the rules 
preclude, of the facts existing at the time. 

The numerical proscription rules are, therefore, not 
only arbitrary; they are in basic and fundamental conflict 
with the requirement of the antitrust laws, as uniformly 
interpreted by the courts, that the issue of undue concentra¬ 
tion of economic power must be determined in the light of all 
relevant economic facts. As the Supreme Court has stated 
in holding invalid a comparable rule: 

“. . . The vice of the regulation, therefore, is 
that it assumes to convert what in the view of the 
statute is a question of fact requiring proof into a 
conclusive presumption which dispenses with proof 
and precludes dispute. This is beyond administrative 
power.” Miller v. United States, 294 U. S. 435,440. 

B. The Numerical Proscription Rules Cannot be Sustained as 
an Implementation of the Commission’s Program-Diversifi¬ 
cation Policy. 

As stated above, since the rules cannot be sustained on 
the ground—implementation of antimonopoly policy—on 
which the Commission acted, they cannot be justified on 
other grounds. However, even if viewed, as is now sug¬ 
gested in the respondents’ brief (RB 5), as a purported 
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implementation of the Commission’s policy of diversification 
of program and service viewpoints, the rules are equally 
arbitrary and invalid. 

Diversification of program and service viewpoints is one 
of a number of entirely proper objectives of the Commis¬ 
sion. But the rules here under attack bear no relation to 
diversification of program and service viewpoints. Those 
rules preclude consideration of the program and service 
viewpoints available in any service area; they apply to own¬ 
ership of stations serving wholly different areas. By way 
of illustration, the maximum area served by a television sta¬ 
tion is measured by a radius of approximately 60 miles.* 
The fact that an applicant for a license for a television sta¬ 
tion in Miami, Florida, also has an interest in a television 
station in Detroit, Michigan, cannot have any conceivable 
relation to the question of program and service diversifica¬ 
tion in Miami, Florida. 

Furthermore, the rules here under attack exclude an 
otherwise qualified applicant for a given broadcast facility 
in an area which is not served by any such existing facility, 
even where there is no other qualified applicant. Similarly, 
the rules exclude a multiple owner from areas in which there 
are more facilities than qualified applicants and to which 
such owner would bring an additional viewpoint. Those 
results clearly are not in the public interest and exalt a 
formula at the expense of the public convenience. 

Diversification is but one of the many factors to be 
considered by the Commission in determining the public 
interest. It includes not only radio and television, but news- 


*FCC Sixth Report and Order, Vol. 1, Part 3, Pike & Fischer 
R. R. 91:645-47. 
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papers,* magazines, theaters and similar interests, and it 
must, as the Commission has frequently held, yield to proof 
of superiority in other respects. Aladdin Radio and Televi¬ 
sion Inc., 9 Pike & Fischer R. R. 1, 40. To exclude evi¬ 
dence with respect to all those other relevant factors simply 
because an applicant for a facility in one area has elsewhere 
acquired the maximum number permitted is to sacrifice the 
public interest upon the altar of administrative convenience 

i 

and expedience. It is to disregard the warning of the Su¬ 
preme Court that an administrative agency must not place 
“excessive emphasis” upon a single facet of its responsi¬ 
bility. Southern S. S. Co. v. NLRB, 316 U. S. 31, 47. 

We have thus far treated the numerical proscription 
rules as if they impose limits merely on the number of sta¬ 
tions that might be owned or controlled by any one person. 
The fact is, however, that the numerical limits which they 
impose relate not merely to ownership or control but to 
any interest whatever, as stockholder, officer or director, 
subject only to the qualification that stock interests of less 
than 1% may be disregarded in the case of corporations 
having more than 50 voting stockholders. The rules thus 
operate to exclude an applicant for a television license if a 
1 % stockholder of the applicant happens to own 1 % of the 
stock of any other company or companies interested in the 

j 

♦The respondents suggest (RB 14-15) that the rules here: under 
attack are merely an extension of an established diversification policy 
favoring applicants without newspaper connections in selecting among 
competing applicants for a license. That policy, however, unlike the 
numerical proscription rules, has never been treated by the Commis¬ 
sion as an absolute prohibition [see Bamberger Broadcasting Service, 
Inc. u 11 F. C. C. 211; Midland Broadcasting Co., 3 Pike & Fischer 
R. R. 1961] ; and, furthermore, it is related to diversification within 
the area served by the station to be licensed [Scripps-Howard Radio, 
Inc. v. Federal Communications Comm’n, 89 U. S. App. D. C. 13, 
189 F. 2d 677, cert, denied 342 U. S. 830]. 


I 
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aggregate in five television stations, without regard to the 
facts concerning control of the operation or policies of any 
of the stations involved. See Westinghouse Broadcasting 
Co., Inc., 10 Pike & Fischer R. R. 161 and 202. It would 
be difficult to conceive of a more extreme case of adminis¬ 
trative capriciousness. 

Accordingly, even if the Commission had predicated 
its action in adopting the rules upon a policy of program 
diversification different from Congressional antimonopoly 
policy, such rules would nevertheless be arbitrary and ca¬ 
pricious and therefore invalid. 

n. 

THE NUMERICAL PROSCRIPTION RULES ARE INVALID 
BECAUSE THEIR BASIS IS NOT ADEQUATELY DISCLOSED. 

The scope of judicial review of orders of the Commis¬ 
sion has been narrowed both by acts of Congress and by 
acts of judicial self-restraint out of deference for the spe¬ 
cial knowledge and expertise of the agency. But the Con¬ 
gress has never intended and the courts have never per¬ 
mitted such deference to serve as a sanction for inadequately 
explained agency conduct. 

Section 1003(b) of the Administrative Procedure Act 
requires that the Commission “shall incorporate in any rules 
adopted a concise general statement of their basis and pur¬ 
pose.” On review, that statement becomes the touchstone 
against which the validity of the rules must be tested. 

Most recently in Federal Communications Common v. 
RCA Communications, Inc., 346 U. S. 86, the Supreme 
Court ordered this Court to remand a case because the 
Commission had not “sufficiently laid bare its mind to 
enable us [the Supreme Court] to perform our reviewing 
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function.” Ibid at 95. Although the Commission had in 
its decision contended that beneficial effects would flow from 
its action, it had done so “in an abstract, sterile way.” Ibid 
at 94; see also Easton Pub. Co. v. Federal Communcations 
Comm’n, 85 U. S. App. D. C. 33, 175 F. 2d 344; lohnston 
Broadcasting Co. v. Federal Communications Comm’n, 85 
U. S. App. D. C. 40, 175 F. 2d 351. 

The reasons given by the Commission for its choice of 
the specific numerical limitations are not related to the Con¬ 
gressional policy against monopoly or even the Commission’s 
diversification principle. No attempt was made to show that 
those specific numbers bear any rational relationship to “con¬ 
centration of control” of broadcasting “contrary to the pub¬ 
lic interest, convenience, or necessity.” No mention 
whatsoever was made of the manner in which those specific 
numbers would operate to serve the public interest.* 

j 

The precise words used in the Report are as follows: 

i 

AM —the number seven was selected “in order that 
present holdings of such stations be not unduly dis¬ 
rupted.” (R. 337) 

i 

FM —the number seven was selected because,; “It 
is considered desirable to have the same limitation 

*As Commissioner Doerfer recently stated in connection with the 
action of the Commission in permitting two additional UHF TV sta¬ 
tions to be owned by multiple owners of five VHF TV stations:; 

. . I am constrained to record my misgivings about link¬ 
ing a numerical evaluation of stations with ‘undue concentra¬ 
tion of ownership’ as an unfailing guide as to what is in the 
public interest. 

“. . .1 have grave doubts as to the wisdom of picking a 
‘number’ without more reliable and persuasive evidence that 
the number chosen will in all cases mark the upper limit of 
what will safeguard the public interest. . . . There is not much 
more than intuition as the basis for the present rule.” Report 
and Order (Docket 10822), FCC Mimeo. 10215, September 17, 
1954. ! 
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applicable to both aural services because of their 
inter-relationship and the present status of FM’s 
growth/’ (R. 336) 

TV —The number five was continued in effect be¬ 
cause, “The attached rules continue in effect the 
existing limitation on TV station ownership which, 
in our judgment based on extensive experience with 
the problem of multiple ownership, have proven prac¬ 
ticable and desirable.” (R. 336) 

The failure of the Commission to relate its choice of 
numbers to the avowed purpose of the rules results from the 
fact that the Commission has not made any study and does 
not have any experience upon which to accomplish what 
courts and other administrative agencies have found impos¬ 
sible: the development of an inflexible numerical formula 
defining what in all cases will constitute undue concentration 
of control. 

In support of the Commission’s reference to its “ex¬ 
tensive experience with the problem of multiple ownership,” 
it has been able to point to only two instances of persons 
having interests in more than seven AM stations (RB 27 
fn.) and to no instance whatever of ownership of an interest 
in more than seven FM stations or five TV stations. 
The FM and TV numerical limitation rules have been in 
effect since the early 1940’s and have precluded considera¬ 
tion of the question by the Commission in those services. 
In only one case has the Commission been faced with the 
question in the AM service, and in that instance its “experi¬ 
ence” was limited to denial of the acquisition of an eighth 
station. Shenvood B . Brunt on, 11 F. C. C. 407. 

Although not explicitly stated, the Commission suggests 
(RB 26-27) that the numerical proscription rules have been 
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a factor in promoting the growth of radio and television. 
But there was no numerical proscription rule applicable to 
AM radio stations prior to the rules here under attack. ! In 
so far as concerns FM and TV, what little evidence there 
is available supports the conclusion that the limitations may 
have stunted rather than fostered growth. There are only 
approximately one-fifth as many FM stations in the coun¬ 
try as are permitted under the Commission’s allocations. 
Applications have been filed for only about 675 commercial 
television stations out of the 1,850 allocated.* A substan¬ 
tial number of television construction permits and licenses 
have been surrendered because single station owners Have 
found it economically unfeasible to proceed with their 
plans.** And the Commission has recently acknowledged 
that the limitation to five TV stations has been a factor in 
preventing full development of UHF, stating, in support of 
its recent rule change permitting multiple owners to acquire 
two UHF stations in addition to the five permitted VHF 
stations: 

“. . . the prestige, capital, and know-how of the 
networks and other multiple owners would be most 
effective in aiding UHF. We are persuaded that 
the entry of these multiple owners into such key 
markets will furnish a substantial impetus to UHF.” 
Report and Order (Docket 10822), FCC Mimeo. 
10215, September 17, 1954. 

In the instant proceeding, the Commission completely 
failed to make any basic or ultimate factual findings or 

♦Hearings before Communications Subcommittee of Senate Com¬ 
mittee on Interstate and Foreign Commerce on the status of UHF 
and on S. 3095, S3rd Cong., 2d Sess. 142, 1S5-87 (1954). 

**Id. at 144. 



determinations, to make any attempt at rational conclusions 
based upon any factual consideration or to state clearly the 
basis or reasons for the establishment of the numerical 
limits. See Tri-State Broadcasting Co. v. Federal Com¬ 
munications Comm’n, 68 App. D. C. 292, 96 F. 2d 564. 
In so far as concerns those numerical limits, it has not laid 
bare its reasons with sufficient clarity to permit the Court 
to perform its reviewing- function. 


III. 


THE NUMERICAL PROSCRIPTION RULES ARE INVALID 
BECAUSE THEY CONSTITUTE AN ABDICATION BY THE 
COMMISSION OF ITS STATUTORY DUTY NOT TO DENY 
A LICENSE APPLICATION WITHOUT A HEARING AND A 
DETERMINATION OF PUBLIC INTEREST, CONVENIENCE 
AND NECESSITY. 

The numerical proscription rules must be set aside as 
arbitrary and capricious and because of the absence of fac¬ 
tual findings to sustain them. Even if, however, such rules 
had been based upon findings of fact sufficient to show a 
reasonable relation to the accomplishment of the legitimate 
objectives of the Commission, they would nevertheless be 
invalid since, as interpreted by the Commission,* they deny 
the statutory right of license applicants to a hearing under 
Section 309 of the Communications Act. The denial by an 
administrative agency of a full and fair hearing to which 
the person denied is entitled by law is a denial of due process 
under the Fifth Amendment to the Federal Constitution. 
Federal Radio Comm’n v. Nelson Bros. Co., 289 U. S. 266; 

*Storcr Broadcasting Co., 9 Pike & Fischer R. R. 1363. See 
WIS-TV Corp., 9 Pike & Fischer R. R. 361, 364; WSTV, Inc., 
8 Pike & Fischer R. R. 854. 
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i 


L. B. Wilson v. Federal Communications Comm’n, 83 U. S. 
App. D. C. 176, 170 F. 2d 793. 

In determining public interest, convenience and neces¬ 
sity, the Commission has established a variety of licensing 
criteria, such as local ownership, integration of ownership 
with management, record of past performance, knowledge 
of the characteristics and needs of the area and the extent 
to which proposed programs meet those needs, adequacy 
of studios, technical equipment and personnel to broadcast 
the proposed programs, and diversification of media of mass 
communication. This Court and the Commission have fre¬ 
quently had occasion to point out that no one of those criteria 
is controlling and that the Commission may not “simply add 
up the factors as to which each is superior and decide ac¬ 
cording to the numerical result.’' Scripps-Howard Radio, 
Inc. v. Federal Communications Comm’n, 89 U. S. App. 
D. C. 13, 189 F. 2d 677, cert, denied 342 U. S. 830. The 
rules here under attack conflict with the statutory duty of 
the Commission to hold a hearing and determine public in¬ 
terest, convenience and necessity on the basis of all relevant 
factors.* 


♦The rule relating to multiple ownership of AM stations in the 
same or an overlapping service area is qualified by an exception which 
permits “a showing that public interest, convenience and necessity will 
be served through such multiple ownership situation.” Rules, Section 
3.35(1). Although that exception is not expressly stated in the cor¬ 
responding FM and TV rules, the Commission has uniformly inter¬ 
preted those rules to require a hearing to permit such a showing. 
John J. Laux, 3 Pike & Fischer R. R. 548; WIS-TV Corp., 9 Pike & 
Fischer R. R. 607, 608. In Radio Voice of Springfield , Inc., 3! Pike 
& Fischer R. R. 2010, 2014, the Commission stated, with respect to 
such rules, that 

“. . . In each case the Commission will consider (I) the 
extent of overlap of service areas, (2) the degree of common 
ownership, operation and control, and (3) all other pertinent 
factors ...” 
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Section 309(b) of the Communications Act declares 
that if the Commission shall be unable to find that public 
interest, convenience and necessity would be served by the 
granting of an application, it shall forthwith notify the 
applicant of the grounds and reasons for its inability to 
make such finding and give the applicant an opportunity to 
reply. If the Commission, after considering such reply, is 
still unable to make that finding 

. . it shall formally designate the application 
for hearing on the grounds or reasons then obtain- 

• 79 

in g. 

We do not, as suggested by the respondents (RB 
6-11), contend either that the Commission may not promul¬ 
gate general rules applicable to licensing proceedings* or 
that its powers in that respect are limited to the matters 
specifically itemized in Section 303 of the Act. We do con¬ 
tend that the Commission may not by such general rules 
preclude the hearing which Section 309 of the Act requires 
the Commission to grant to an applicant for a license of 
available facilities. Ashbacker Radio Corp. v. Federal Com¬ 
munications Comm’n, 326 U. S. 327. 

The numerical proscription rules deny such hearing by 
creating a conclusive presumption that the ownership of a 
1% interest in more than the specified number of stations 

♦The Court is not here concerned with the conceded power of the 
Commission to promulgate general rules concerning allocation of fre¬ 
quencies, classification of stations and the like. Logansport Broadcast¬ 
ing Corp. v. United States, U. S. App. D. C. , 210 F. 2d 24; 
Radio Corp. v. United States, 341 U. S. 412. See. also, FCC Sixth Re¬ 
port and Order, Vol. 1, Part 3. Pike & Fischer R. R. 91:601, 91:603-5. 
Such rules relate to the definition of the facilities available for licensing, 
which precedes the determination of the persons to be licensed to 
operate such facilities under the licensing procedures specified in 
Sections 308, 309, 310 and 319 of the Act. 
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constitutes “a concentration of control contrary to the public 
interest, convenience or necessity” (Rules, Sections 3.35, 
3.240, 3.636). In other words, the Commission has ruled 
that one evidentiary fact, irrespective of all other facts and 
circumstances, shall be conclusive evidence of the ultimate 
fact which the Act requires the Commission to determine. 
While the creation of a rebuttable presumption may be con¬ 
stitutionally justified if there is a rational connection between 
the fact proved and the ultimate fact presumed [Tot v. 
United States, 319 U. S. 463], the Commission may not, 
under the due process clause of the Fifth Amendment, 
create a presumption that operates to deny a fair opportunity 
to rebut it. Heiner v. Donnan , 285 U. S. 312. 

We concede, of course, that Section 309 of the Act does 
not require the Commission to hold a hearing before denying 
a license to operate a station in such a manner as to violate 
the Communications Act or any other Federal statute. 
Federal Communications Comm’n v. American Broadcasting 
Co., 347 U. S. 284 (rules prohibiting licensing an applicant 
who proposes to broadcast lotteries in violation of Section 
1304 of the United States Criminal Code) ; Felman v. United 
States, 339 U. S. 973 (rules prohibiting licensing an appli¬ 
cant who contracts to transfer to a third person part of the 
licensee’s responsibility for the operation of the station in 
violation of Section 301 of the Communications Act).* 
The Commission is not required to grant a hearing to an 
applicant who proposes to carry on activities which a statute 

♦Section 301 of the Communications Act provides specifically 
that no person shall use or operate a radio station without a license. 
Prohibitions similar to those involved in the Felman case are con¬ 
tained in certain of the chain broadcasting regulations, such as those 
relating to restrictions on an affiliate’s right to reject network pro¬ 
grams or its right to broadcast programs of other networks. National 
Broadcasting Co. v. United States, 319 U. S. 190. 
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declares are contrary to the public interest; for the statute 
bars the possibility of the finding, prerequisite to a grant 
of the license, that it would serve the public interest. 

When, however, the question of who should receive a 
license for a lawful use of an available facility is reached, 
the Congress has not conferred upon the Commission any 
authority to deprive an applicant of the right to a hearing 
granted by the Congress by establishing rigid classifica¬ 
tions of applicants for licenses. Stahlman v. Federal Com¬ 
munications Comnin, 75 U. S. App. D. C. 176, 126 F. 2d 
124; National Broadcasting Co. v. United States, 319 U. S. 
190. Thus, although the chain broadcasting regulations 
sustained in the NBC case included a regulation prohibiting 
a network from owning or controlling more than one station 
in a given service area, the Supreme Court was careful to 
note that, “In each case that comes before it the Commission 
must still exercise an ultimate judgment whether the grant 
of a license would serve the ‘public interest, convenience, or 
necessity.’ ” (319 U. S. at p. 225).* And in the Stahlman 
case, in which this Court upheld a Commission subpoena in 
the newspaper investigation, this Court stated (75 U. S. 
App. D. C. 179, 126 F. 2d 127) : 

“If in this case it had been made to appear, as 
counsel for appellant insist, that the Commission’s 
investigation was solely for the purpose of the con¬ 
sideration or adoption of a hard and fast rule or 
policy, as the result of which newspaper owners may 


♦Respondents suggest (RB 9) that the Commission’s power to 
amend or waive the numerical proscription rules is equivalent to a 
provision for case-by-case determination of public interest, conven¬ 
ience and necessity. But, until amended, the rules are controlling 
alike upon the Commission and all others whose rights may be affected 
by the Commission’s execution of them. Sec Columbia Broadcasting 
System v. United States, 316 U. S. 407, 422. 
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be placed in a proscribed class and thus made ineli¬ 
gible to apply for or receive broadcast licenses, we 
should be obliged to declare that such an investigation 
would be wholly outside of and beyond any of the 
powers with which Congress has clothed the Commis- 

• yy i 

sion. . . . 

The rules here under attack place owners of the specified 
numbers of stations in a proscribed class. They make such 
owners ineligible to apply for or receive a license to operate 
an additional station and deny them the hearing on the 
public interest, convenience and necessity with respect to 
the particular application which Section 309 guarantees. 
The rules are, therefore, invalid. 


CONCLUSION 


It is submitted that this Court should set aside the nu¬ 
merical proscription rules adopted by the Commission’s 
Order. 


Respectfully submitted, 


Thomas H. Wall 
Albert R. Connelly 
Attorneys for Petitioner 

Of Counsel : 

Dow, Lohnes & Albertson 
Cravath, Swaine & Moore 
George B. Turner 
John E. McCoy 


October 28, 1954. 



